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I ndia and Nepal are probably the closest neighbours in existence 
anywhere who share the greatest number of differences. Although they 

appear to have so much in common, they tend to have cliflidties in resolving 
many vital issues, including border disputes, trade and transit issues, and 
matters relating to cooperation in the water sector. With cooperation and 
mutual understanding both stand to gain a great deal for the benefit of 
their respective peoples. Unfortunately, a succession of political leaders 
of both countries have been unable to demonstrate the degree of 
fmightedness and wisdom required to cultivate and nurture a relationship 
that does not really demand much hard work or major sacrifice for it to 
flourish. However, the problems persist; a small problem is allowed to 
exacerbate and then to become apparently intractable. In other words, 
they have been unable to successfully manage the process of change that 
has taken place in their relations since 1950. 

India and Nepal share not only a long and open border but also cultural 
history. Although India is a secular state in terms of its legal and governmental 
structure, its population is predominantly Hindu. Nepal is officially the 
only Hindu kingdom in the world, albeit this status is contested by some 
sections of the population. There is a sizeable population of Indian origin 
living in Nepal and vice versa. That is one reason why the 1950 Treaty of 
Peace and Friendship accords nationals of India national status in Nepal 
and vice versa with regard to certain industrial, economic, and commercial 
activities. Howevex, the nature and scope of this treaty has been the subject 
of the control controversy in Indo-Nepal relations ever since its conclusion. 
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Critics have argued that it is a treaty based on the 'Himalayan frontier 
policy' of India; fundamentally a policy pursued by the British during 
the height of their colonial expedition in South Asia, and should thus be 
alteredto reflect the current reality. 

While the spirit of cooperation between neighbours has brought about 
a great deal of prosperity in many parts of the world, Indo-Nepal relations 
are still not in tune with the times, as is the case with the state of economic 
development in each of these two countries. India has a rather old-fashioned 
patronizing attitude towards Nepal, and the latter in turn suffers from the 
syndrome of a small country unable to move forward in her relations with 
India. This unfortunate state of affairs has hindered Nepal's attempts at 
modernization and economic development and has also undermined 
India's image as a large democratic nation capable of coming to terms with 
the reality of prudent conduct of relations with her smaller neighbour. 
Given her location in the southern flanks of the Himalaya, Nepal is virtually 
a country landlocked with India, and therefore there is a tendency in New 
Delhi to regard Nepal as its own backyard. This has given Nepal a sensitivity 
about her geographical 'handicap'. 

Indians are critical of the inclination of Nepalese leaders to adopt 
the role of an irritant neighbour, incapable of understanding the bilateral 
relations between them from a broader perspective. Nepal is an important 
but a relatively smaller factor in the much larger Indian canvas, but India 
is too large a factor in the much smaller Nepalese canvas. India has a regional 
view in her dealings with Nepal while the latter has a bilateral view vis-i- 
vis her relations with India. Consequently, there are a number of 
misrepresented and misguided differences in their respective views of each 
other that have hindered the prospect of meaningful cooperation between 
them. It is left to diplomacy to analyse both perspectives and employ 
appropriate legal techniques to fashion a solution. 

However, there does not seem to be a balance in the interplay between 
diplomacy and law in shaping the relations between Nepal and India. 
Consequently, Indo-Nepal relations have become the perfect 'laboratory' 
for testing various principles of international law. While some treaties 
concluded between the two countries are lopsided, thereby inviting in- 
evitable criticism from intellectuals; certain others, even those concluded 
ostensibly on the basis of equality, have yet to be implemented because 
they too have been tainted by the old mindset of 'unequal' treaties. For 
instance, Nepal as a landlocked country has a guaranteed right to free 
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access to and from the sea through the territory of India under interna- 
tional law, but India has taken a long time to acknowledge this and is 
slow and often reluctant to honour this right in practice. What is more, 
there are treaties whose very existence is contested by the parties. Trea- 
ties have been concluded between the two countries without their being 
designated as such in order to avoid the parliamentary scrutiny that trea- 
ties require. All these complexities provide a worthy case study for an 
international lawyer. It is in this context that the essays presented in this 
book attempt to provide an insight into the dynamics of law and foreign 
policy in Indo-Nepal relations. A study of the key treaties concluded be- 
tween Nepal and India provides interesting reading for those interested 
both in international law and international relations. 

Currently, there seems to be some realization on the part of Indian 
leaders too that relations with Nepal have to be reviewed and revised in 
line with modern practices of international relations. What is required is 
to promote Indo-Nepal cooperation on the basis of mutual interests and 
sovereign equality. Far more can be achieved by pursuing more forward- 
looking policies such as those advanced by the former prime minister 
of India, 1.K. Gujral. Both Nepal and India are poor countries and both 
of them have fallen behind in their efforts to reap the benefits and 
opportunities offered by globalization. 

Nepal is a country with immense resilience. It has a huge potential, 
and that has to be realized. Nepal's hydroelectric power potential itself is 
a huge source of optimism. However, this resource has to be utilized to 
uplift the economic standards of the people and currently that is not 
happening at a satisfactory pace. Nepal needs huge investment, and 
experience shows that it is not likely to come readily from outside South 
Asia. The natural market for Nepal's hydroelectric power is India and 
the investment required for it could come from India. 

If Nepal and India do not move rapidly to utilize the resources Nepal 
has to offer in the development of their respective economies, these 
resources may become redundant when new and cheaper forms of energy 
become available. There is still a great deal of mistrust, confusion, and 
dogmatism dominating Indo-Nepal relations. It is necessary to develop 
a n  environment in both Nepal and India that is conducive to meaningful 
cooperation between these two countries. For this, we need to study the 
nature of relations between the two countries, analyse the treaties that are 
in existence, point out the mistakes of the past, and draw lessons From these 
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so that both countries can move forward in a spirit of cooperation. This 
is precisely the aim of this book. 

The objective of this collection of essays is to provide a detailed analysis 
of the legal complexities that exist between Nepal and India and to analyse 
the major problems from an international legal perspective. It is hoped 
that this volume will fill the significant gap that exists in the literature 
on this subject. T h e  extant literature on  the subject is devoted more to 
political and economic issues than to legal ones. There is virtually no work 
thoroughly examining the major international legal issues relating to 
Indo-Nepal relations. This book is being published at a time when both 
India and Nepal are committed to reviewing some of the so-called 'unequal' 
treaties between the two countries. It is hoped that it will serve as a useful 
source of reference for diplomats and politicians of both India and Nepal, 
as well as for the academics and researchers of South Asia and beyond. 

The book is divided into eight chapters and covers a wide range of 
topics relating to Indo-Nepal relations. The first chapter sets the stage for 
a discussion of several key issues in Indo-Nepal relations and the concluding 
chapter provides an outlook for the future. The other chapters deal with 
political, economic, and security matters between the two countries. 
This book also includes in the appendices the principal treaties concluded 
between Nepal and British India as well as those between Nepal and post- 
Independence India for the reader's convenience. This is because, while 
some of the treaties concluded by Nepal with British India still have a 
great impact on current problems existing between India and Nepal, they 
are not readily available. Also, some of the treaties that have been reproduced 
in their entirety in the appendices are ones that have been extensively 
referred to in the text. 

London Surya I? Subedi 



~ n d o - ~ e ~ a l  ~e la t ions :  The Causes 

of Conflict an d their Resolution 

escribing the nature of Indo-Nepal relations,' a scholar and a former 
oreign minister of Nepal rightly states that 'there are fw countries Df 

in the world whose histories, cultures and traditions have been so closely 
interlinked for such a long time'.2 Perhaps, this is one reason why the 
Indo-Nepal relationship is so very complex and governed by a number 
of treaties many of which are now outdated, undemocratic, and based 
on the colonial legacy of the Raj as well as the Cold War. Located between 
the two giants of Asia, Nepal understandably wants to have a balanced 
relationship with both. 

However, as a landlocked country surrounded by India to the east, 
south, and west, Nepal is virtually dependent on the former for her access 
to the sea and the international market. Nepal constitutes a narrow strip 
across the northern frontier of IncLa, with whom it shares a 500-mile border 
and this border remains open. That is why India maintains that the security 
interests of both countries are 'inevitably joined up'.3 

This is one reason why, since the days of the Raj, the rulers of India, 
who have regarded the Himalaya as a second frontier under the so-called 
'Himalayan frontier policy', have sought to keep Nepal, which lies on the 
southern slopes of the Himalaya, within the Indian sphere of influence. 
Consequently, India has used a variety of measures, including the grant 
of transit facilities, as political leverage, to ensure that Nepal remains under 
the broader Indian security framework. The resentment on the part of the 
Nepalese to this policy and India's insistence on maintaining it has been 
the principal reason for the frequent serious friction between these two states. 
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The climax was the 1787 economic embargo i~nposed by India against 
Nepal following the expiry of the tern1 of Nepal's trade and transit treaties 
with India. 

The crisis continued for over a year and ended only when a movement 
in Nepal overthrew the panchayat government, which had taken a strong 
nationalist stand with India. It w ~ s  a movement against the partyless 
panchayat system of governmenr organized by a number of political 
factions some of which had received the support of Indian political leaders 
in their design to topple the ~ a n c h a ~ a t  government. For instance, Chandra 
Shekhar, the leader of an Indian political party which was in the Janra 
Dal led coalition government of India, headed by VI? Singh, led an 'illegal' 
rally organized by Nepali Congress party in Kathmandu in November 
1989 which ended with a pledge to topple the panchayat government of 
Nepal. Chandra Shekhar was accompanied by other parliamentarians 
belonging to the ruling party of India.4 The movement itself was partly 
sparked by the scarcity of essential commodities created by the Indian 
economic embargo against Nepal. 

After the overthrow of the pancllayat regime, n new government came 
to power in Nepal headed by Krishna Prasad Bhattarai of the Nepali Con- 
gress. One of the first steps taken by the new government was to normal- 
ize its relationship with India. Consequently, Bhattarai, the new prime 
minister, visited India, and at the conclusion of his visit in June 1790, he 
signed a joint communiqiie that sought to l i ~ n i t  Nepalb freedom of action 
in certain foreign and domestic matters. Of course, under this commu- 
nique India agreed to restore the status quo ante to April 1787 in  matters 
of trade and t r a n ~ i t , ~  but this was only after Nepal had agreed to terms 
favourable to India in matters ranging from India's security concerns to 
granting national status to Indian nationals in Nepal in excess of any 
provisions in any existing treaty between the two c o ~ n t r i e s . ~  

It is understandable that for a country like India, which has gone to 
war with China on territorial disputes which have nor yet been resolved, 
to demand a degree of understanding of India's security concerns from a 
country bordering China but geographically part of South Asia with a 
500-mile long open border with India. One however wonders what these 
Indian security concerns are, and how Nepal can avoid undermining such 
concerns without compromising its own sovereignty and freedom of action? 

Three major bilateral instrume~lts have been concluded by India with 
Nepal supposedly to protect the former's security concerns: the 1750 Peace 
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and Friendship Treaty, the 1965 Arms Assistance Agreement, and the 
1990 Joint Communique. It is interesting that India concluded these 
bilateral treaties with Nepal when the government in power there was 
either in crisis or about to fall or was merely a caretaker government. These 
are times when a government is less accountable to the people and has no 
mandate from them to conclude a treaty with other states on matters 
of vital concern to the country, and yet these are also times when such 
governments are keen to obtain foreign support either to remain in power 
- 

or to win forthcoming general elections. 
While India concluded the 1950 Peace and Friendship Treaty with 

an oligarchical government in Nepal which was about to be overthrown 
by a popular movement, the 1965 Arms Assistance Agreement was 
concluded with Nepal in the afiermath of certain insurgent activities carried 
out against Nepal from Indian soil by activists of the Nepali Congress 
Party living in exile in India. Similarly, the 1990 Joint Communique was 
concluded with Bhattarai's caretaker government of Nepal, which had 
no mandate to conclude any agreement of such gravity. It was an interim 
government not elected by the people nor appointed by any constitutional 
authority but propelled to power by a popular movement during the 19891 
1990 crisis sparked partly by India's economic embargo imposed upon 
Nepal. 

In short, India has concluded treaties with Nepal dealing with security 
matters when the government in Nepal, whether it be a panchayat 
government or Nepali Congress government, was weak. That is one reason 
why many people in Nepal are apprehensive not only of India but also 
of their own government as hardly any government of this country of 
the past, whether it be a Panchayat government or a Nepali Congress 
government, has cared to take the people in confidence or encourage 
public debate on vital matters of foreign policy. The principal areas of 
dispute between Nepal and India fill by and large into the following heads. 

Problems Surrounding ~ndia 's  Security Concerns 

The 1950 Treaty of Peace and Friendship7 

The observance of the 1950 Peace and Friendship Treaty has been the 
matter of acute controversy between Nepal and India more or less since 
the late 1950s when a 'secret' letter exchanged with the treaty was made 



4 1 Dynamics of Foreign Policy and Law 

public. Prime Minister Mohan Shumsher, the head of an oligarchical 
government (the Rana regime) which was about to be overthrown by a 
democratic movement led by the Nepali Congress, signed this letter, together 
with the treaty between India and Nepal. In its last days in power that 
government was desperate for foreign assistance for its survival and was 
prepared to act in concert with New Delhi. Nehru, a shrewd politician, 
- ~ 

quickly grasped the situation and the opportunity it offered. That is how 
the Peace and Friendship Treaty was concluded between these two countries 

m under which India managed to secure terms favourable to it. Muni, an 
Indian writer, states that 'the Ranas fully accommodated India's security 
and commercial interests'.' Soon after, that oligarchical regime h Nepal 
fell, but the treaty it concluded survived and survives to this day much to 
Nepal's discomfort. -" 

,.. 
The principal provisions of the treaty and the letter of exchange are 

as follows: 

Defence and Security 

(1) The two governments hereby undertake to inform each other of any 
serious friction or misunderstanding with any neighbouring state likely 
to cause any breach in the friendly relations subsisting between the two 
governments.9 

(2) Neither government shall tolerate any threat to the security of the 
other by a foreign aggressor. To deal with any such threat, the two governments 
shall consult with each other and devise effective countermeasures.10 

(3) Any arms, ammunition, or warlike material and equipment 
necessary for the security of Nepal that the government of Nepal may 
import through the territory of India shall be so imported with the msirtance 
and agreement of the government of India ... 11 

(4) Both governments agree not to employ any foreigners whose activity 
may be prejudicial to the security of the other ... 12 

Economics and Commerce 

(5) Each government undertakes, in token of the neighbourly friendship 
between India and Nepal, to give the nationals of the other, in its territory, 
national treatment with regard to participation in the industrial and 
economic development of such territory and to the grant of concessions 
and contracts relating to such development. ' 

(6) The two governments agree 'to grant, on a reciprocal basis, to the 
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nationals of one country in the territories of the other the same privileges 
in the matter of residence, ownership of property, participation in trade 
and commerce, movement, and other privileges of a similar nature'. l 4  

(7) If the government of Nepal should decide to seek foreign assistance 
in regard to the development of the natural resource of, or of any industrial 
project in, Nepal, the government of Nepal shall give first preference to 
the government or the nationals of India, as the case may be, provided that 
the terms offered by the government of India or Indian nationals, as the 
case may be, are not less favourable to Nepal than the terms offered by any 
other foreign government or by other foreign nationals.15 

Nepalese View of the Treaty 

Successive Nepalese governments have every now and again claimed that 
the 1950 treaty is now outmoded and derogations from it are 
commonplace.16 As both countries have let many of its provisions fall 
into disuse in the last 40 years, the time has come to review the treaty 
and replace it by a new one. One of the arguments advanced by Nepal to 
make its case against the 1 950 treaty is that the government in New Delhi 
remained silent when Nepalese were forced to leave certain north-eastern 
Indian states, e.g. Assam and Meghalaya, in the late 1980s. Given the 
agreements reached by the central government in New Delhi with various 
nationalist movements in Indian states, it is difficult for India to ensure 
that Nepalese nationals enjoy national treatment in all parts of India. 
India should not expect Nepal to conform to a treaty to which India itself 
is unable to conform. Nepalese officials complain that Indian political 
leaders tend to forget the sensitivity showed by Nepal to India's territorial 
integrity and security by maintaining silence during the Gorkhaland 
movement and the eviction of thousands of Nepalese from north-eastern 
India. 

Many Nepalese complain about the influx of Indian labourers into 
Nepal. It is said that once they enter, it is difficult to distinguish them 
from the Nepalese people of the Terai region. This unchecked immigration 
is creating unemployment and brewing resentment within Nepal. It was 
against this background that the panchayat government had introduced 
the work permit scheme for Indian nationals. Analysts have suggested 
that this move was suspected by India to be a move to identify the vast 
number of ethnic Indians living in the Terai belt of Nepal. Many Nepalese 
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were unhappy too with the Nepali Congress government's 'SOW stand 
on India, particularly in relation to letting cheap, untaxed Indian goods 
undercut local products. India must realize that these are some of the 
problems which any government in Nepal will have to deal with. 

The government of Nepal states that it is difficult for a small country 
like it, with a population of 23 million, to accord national status to the 
Indians who number over a billion. Nepal has therefore enacted laws barring 
foreign nationals, including Indians, from owning land in Nepal. As Nepal 
borders on some of the poorer parts of India, there is a continuous flow of 
Indian immigrants and labourers into Nepal in search of work. Some 
Nepalese have argued that this treaty places an unfair burden on Nepal 
and gives unreasonable say to India in the conduct of Nepal's domestic 
affairs: the privileges accorded to Indian nationals in Nepal under the treaty 
are not amenable to the present day realities because they are likely to pose 
a threat to the sovereignty of Nepal and disturb its internal social harmony. 

A number of arguments have frequently been raised in Nepal claiming 
that the 1950 treaty has never acquired validity.17 Among them are the 
contentions that it is an unequal treaty;'' India has materially breached 
some its provisions;'9 and that a fundamental change of circumstances 
warrant the suspension of the application of the treaty, etc. 

Indian View of the Treaty 

India, however, regards the 1950 treaty as valid and insists upon full compli- 
ance of its provisions by Nepal. Nevertheless, it emerged from the debate 
during the 1989 stalemate between India and Nepal that the former, too, 
was ~ r e ~ a r e d  to enter into negotiations with the latter on the whole gamut 
of mutual relations, including the 1950 treaty. However, what India was 
saying was that because of its 'special relationship' with Nepal it had been 
very 'generous'20 to its neighbour in many matters and now, as the latter 
was intent on changing this 'special relationship', in New Delhi's view, 
Nepal was merely another neighbour like Bangladesh and Pakistan, and, 
thus, not worthy of 'generous' treatment from India. A former foreign 
minister of state of India, Natwar Singh, who was one of the key players 
in shaping India's policy towards Nepal during the 1989 crisis, stated that 

With Nepal, India has a very special, even unique, relationship ... The treaty of 
friendship of 1950 emphasizes this special and unique relationship. For quite 
some time the Nepali authorities have been uneasy about some clauses of the 



treaty and would wish to modify parts of it. By all m m .  Let both sides sit down 
and have a second look at it. At the same time, we, as sincere well-wishers of 
Nepal, should put the facts and realities of life before our Nepali friends. This is 
precisely what Mr Rajiv Gandhi did when he met King Birendra in Belgrade in 
September 1989 at the time of the non-aligned summit. Without violating 
confidentiality, I can say that what the former prime minister impressed on the 
king was that it was not the question of one or two or three treaties or wen of 
the 1950 treaty, or the king's proposal for a zone of peace. The real issue was 
what kind of relationship did Nepal want with India. That to use an overworked 
but nevertheless useful Americanism was the bottom-line. 

The choice was to maintain the spirit of the treaty of 1950 &er making 
mutually acceptable modifications in it or go in for a relationship envisaging 
trade on the most-favoured nation (MFN) basis as with other countries. Nepal 
could not abandon the treaty and still enjoy the economic advantages of a special 
relationship which are not inconsiderable." 

He then concluded that 'both countries must evolve a strategic plus security 
understanding without any reservations'. This sums up the position held 
by India during the 1989 Indo-Nepal stalemate. At first sight, this appears 
to be a fair and frank proposition. A closer examination of this statement 
however shows us that he was using a language of threat: if Nepal did 
not opt for a 'special relationship' with India, the latter would sever not 
only the facilities granted under the 1950 treaty, but also the transit facilities 
enjoyed by Nepal; facilities accorded by international law to landlocked 
states.22 This is what actually happened during the 1 989 crisis. He stated 
that if Nepal abandoned the 'special relationship' with India it would have 

very adverse immediate and long-term effects, e.g. the advantages of economic, 
trade and transit and financial aid would evaporate. Fifty lakh [five million] 
Nepalese living, working, owning property and business, and facing no 
discrimination would become aliens. Railway freight would go up. Port charges 
could shoot up. These are just the most obvious examples. 

He should have remembered that by becoming aliens the Nepalese would 
not ipso facto forfeit their property and business and lose their jobs in 
India. Even in the event of abrogation of the 1950 treaty, India would 
still be under an obligation under international law to treat the aliens fairly 
and protect their property. It would not be able to deprive the Nepalese 
of their p r ~ p e r ~ a n d  business merely by virtue of the abrogation of any 
treaty with Nepal,23 but would continue to have an obligation to provide 
minimum international standard of treatment to Nepalese nationals.24 
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Shrivastava is more blunt in narrating and echoing India's threat: 

In Belgrade Rajiv Gandhi asked the king what he would like to do about various 
agreements. In trade, if he desired the most-favoured nation treatment, the 
Government of India would agree to that. But in that case all the special arrange- 
ments will have to go ... Rajiv Gandhi also asked the king about the 1950 Treaty 
and said that if Nepal wanted to change the treaty, it could. But with that every- 
thing else will stop. Even their property will have to be confiscated ... With the 
abrogation of the Treaty all its provisions, which favour Nepal and its citizens, 
will cease to exist. 2 5 

He claims that in purchasing certain weapons, Nepal had violated a defence 
treaty with India: 'Even though there was a defence treaty with us in force, 
they [i.e. Nepal] did not inform India about it'.26 This is an example of 
how certain so-called Nepal experts associated with the South Block 
attempt to misinterpret the situation. Nepal had no defence treaty with 
India in 1989 and was under no obligation to inform India of its actions 
in acquiring arms. 

What is more, during the climax of the 1989130 crisis, it was believed 
that India had proposed a 'secret' drafi treaty designed to severely restrict 
Nepal's independence and sovereignty and to strengthen India's position 
in relation to it. Had the draft agreement been accepted by Nepal it would 
have required Nepal to repeal those laws unfavourable to Indian nationals, 
including the provision of the Civil Code of Nepal which bars foreign 
nationals, including Indians, from acquiring and owning land in Nepal. 
Also, India seems to have sought to explicitly mention 'employment' in 
the provision dealing with Nepal's treatment of its nationals. This attempt 
was to further to tighten up the provision of the 1950 treaty, which does 
not include employment in the provision concerning the treatment of 
Indian nationals in Nepal. 

Apparently, the 'secret' draft agreement would have required Nepal 
to cooperate with India in military matters too. It would in effect have 
been a military alliance that India had long been seelung. It would have 
expanded and perpetuated the provision of the 1965 Agreement and 
brought Nepal firmly within India's grip with regard to Nepal's acquisition 
of arms and ammunition as well as to the training of military personnel. 
It would have required Nepal to consult India on matters relating to the 
training of military personnel in third countries. The draft agreement would 
have also given India significant, even blanket, control over the utilization 
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of the waters of Nepalese rivers and excluded third country involvement 
in the development of water projects in Nepal. 

When the king and the then prime minister, Marich Man Singh, 
refused to be coerced into this draft treaty, India started its coven 'game 
plan' of overthrowing the nationalist panchayat system of government. 
The king was wise to sense India's broader aims and was able to defuse 
the situation by giving powers to his own people rather than agreeing to 
India's draft agreement designed to limit Nepal's freedom of action. 
However, the irony is that when Krishna Prasad Bhattarai visited India 
in the aftermath of the democratic movement of Nepal in 1990, he finally 
agreed through the 1990 joint communiqud, to most of India's core 
positions initially advanced in the secret agreement. Thus, this visit was 
one of the most damaging for Nepal in terms of her relations with India. 
Although K.P. Bhattarai, too, rightly rejected the idea that Nepal had to 
purchase weapons necessary for its defence from India, thereby negating 
the existence of the 1965 Arms Agreement, he actually conceded on other 
vital issues. 

The 1965 Agreement on Arms A s ~ i s t a n c e ~ ~  

In the aftermath of the Sino-Indian border war of 1962 as well as the 
insurgent activities carried out from Indian soil against Nepal by some 
Nepalese political activists who were living in exile in India (who were 
opposed to the panchayat system of government in Nepal), Nepal and 
India had concluded an Arms Assistance Agreement under which India 
undertook to 'supply arms, ammunition, and equipment for the entire 
Nepalese Army' and to 'replace the existing Nepalese stock by modern 
weapons as soon as available and also to provide the maintenance of and 
replacement for the equipment to be supplied by them'.28 Nepal was, 
nevertheless, 'free to import from or through the territory of India arms, 
ammunition, or warlike material and equipment necessary for the security 
of Nepal. The procedure for giving effect to this arrangement shall be 
worked out by the two governments acting in con~ul t a t ion . '~~  

From the Indian standpoint, this freedom, however, did not extend 
to the import of weapons by Nepal from or through China because it 
was India that was responsible for the supply of weapons to the entire 
Nepalese army and to replace the existing stock with modern armaments. 
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However, for Nepal, this 1965 agreement no longer has any validity. 
According to the then Nepalese prime minister, K.N. Bista, the agreement 
was cancelled by Nepal after consulting India some time in 1 966.30 He 
has said this loudly and clearly more than once. He claimed that India 
had agreed to the cancellation, a claim not refuted by India. India has 
however said nothing about the agreement until friction erupted 
between these two countries in 1989. Afier 20 years of silence, the Indian 
foreign ministry reportedly circulated the 'secret' agreement to the Indian 
media to arouse public support for the actions taken by New Delhi against 
Nepal. 

The 1990 Joint Communique 

As stated earlier, this Joint Communiqut was signed in the aftermath of 
the 'Cold War' of 1989190 berween Nepal and India. The principal provisions 
of the communiqut on security matters read as follows: 

Nepal and India will fully respect each other's security concerns. In this context, 
neither side will allow activities in its territory prejudicial to the security of the 
other. The two countries shall have prior consultations with a view to reaching 
mutual agreement on such defence related matters which, in the view of either 
party, could pose a threat to its security. 

Other principle commitments undertaken by Nepal under the communiqut 
are as follows: 

Restoration of tariff preferences to Indian goods by, inter alia, exemption of 
additional customs duty. 

Exemption of basic customs duty on imports of primary products from 
India as provided for similar products from Nepal imported to India. 

Tariff preferences for third country goods should not be such as to be 
detrimental to the tariff regime for Indian exports. 

Removal of Indian nationals from the ambit of the Work Permit Scheme. 

Thus, India managed to include in this communiqut most of what it had 
in the drafi secret agreement presented to King Birendra. Krishna Prasad 
Bhattarai had little understanding or the ability to understand the gravity 
of such matters. Although India also undertook certain commitments with 
regard to Nepalese exports and imports, what India actually did was to 
restore more or less the same trade and transit facilities that it had been 
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according Nepal prior to the 1989190 economic embargo, in return for 
new concessions from Nepal. This shows how India has manipulated 
Nepal's freedom of transit-a freedom guaranteed under international law. 
Nepalese leaders were happy just to get the same facilities restored by 
India without realizing that the implications of other provisions of the 
communiqut? tended to tie the hands of Nepal in many matters of vital 
concern, including security. For instance, the 1990 Joint Communique 
describes Nepalese rivers as 'common rivers', a concept which is different 
from the concept of international rivers and could seriously weaken Nepal's 
bargaining power with India when it comes to negotiating economic 
cooperation projects regarding the exploitation of Nepalese rivers to 
generate hydroelectric power or other projects concerning flood control 
and irrigation, etc. 

Similarly, the national treatment provisions of the 1950 treaty had 
not included employment within the ambit of national treatment to be 
accorded to the nationals of each country. However, the 1990 Joint 
Communique requires Nepal to remove Indian nationals From the arnbit 
of the Nepalese Work Permit scheme. This is an extra concession secured 
by India from a weak Nepali caretaker government in the aftermath of 
the l989190 crisis. 

With regard to the provisions of the communiquk on India's security 
concerns, it is not clear what is meant by the term 'full respect for each 
other's security concerns' in the provision quoted above. Would India 
not object to Nepal's decision to import weapons from other countries 
or to conclude defence arrangements with other countries designed to 
strengthen its security? Alternatively, does it simply mean that 'neither 
side will allow activities in its territory prejudicial to the security of the 
other'? or does it mean the following which seems to have been the position 
of India during the 1989190 crisis with Nepal: 

(a) Firstly, joint Indo-Nepal surveillance of the border between Nepal 
and Tibet (which really means China). 

(b) All training of Nepalese military personnel to be conducted by 
India alone. 

(C) Thirdly, no foreign aided project along the open 500 mile Indo- 
Nepal border to be implemented without Indian concurrence. 

(d) Nepal must respect property rights of Indians in Nepal and shall 
not deprive Indians of these rights except under the due process of law; 
and 
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(e) Lastly, all Nepali laws that are not in conformity with the 1950 
Treaty of Peace and Friendship will be terminated.31 

These proposals, as described by Sen Gupta, serve to demonstrate a 
long-standing Indian insensitivity to Nepal's national pride. He rightly 
poses a series of relevant questions: How would China react if Nepal 
permitted Indians to keep an eye on Nepal's border with China? Would 
they not ask for a similar right of a joint Nepal-Chinese eye on Nepal's 
border with India? What is the justification for the demand for an Indian 
zone of influence along the 500-mile Indo-Nepal border? O n  what 
democratic basis can India demand that Nepal not send her rmlitary personnel 
for training to any country other than India? Who is going to determine 
which Nepali laws violate the 1950 treaty, an ambiguous and poorly drafted 
document?32 

Since the 1990 Joint Communiquk includes certain provisions similar 
to those of the 1950 Treaty, was this communiquk intended to replace 
the 1950 treaty? The communiqui states that '(p)ending the finalization 
of a comprehensive arrangement covering allarpects of bilateral relations, 
the two prime ministers agreed to restore status quo ante to April 1, 
1987 in the relations between the two countries'. This indicates that the 
communiquk was meant to be valid for a provisional or temporary or 
transitional period. Thirteen long years have passed since the signing of 
this provisional Joint Communiquk and no such single comprehensive 
arrangement, as envisaged in the communiquk, has as yet been concluded 
between these two countries. Then the question to be asked in this context 
is: Is this temporary or transitional communiquk still valid, especially 
after the conclusion of separate bilateral treaties on trade and transit in 
199 1 or the conclusion of the Mahakali River Treaty in 1996? What is 
the legal status of this communiquk? 

- 

From an analysis of the events leading up to the signing of the 
communiquk as well as its provisions themselves one could arrive at three 
possible conclusions. 

First, as the Joint Communiquk included all major issues covered by 
the 1950 treaty, both India and Nepal implicitly acknowledged that the 
1950 treaty was now outmoded. It  should be noted that both countries 
had stated during the 1989190 crisis that they were willing to enter into 
a dialogue to review the treaty. According to Article 59 of the Vienna 
Convention on the Law of Treaties, a treaty should be considered as termi- 
nated if the parties to it conclude a later treaty, or it is otherwise estab- 
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lished that the parties intended that the matter should be governed by 
that treaty. This is the case here. Let us take a provision of the 1950 treaty 
and its counterpart in the 1990 Joint CommuniquC as an example: Pam- 
graph 1 of the letter exchanged with the 1950 Treaty: 

Neither Government shall tolerate any threat to the security of the other by a 
foreign aggressor. To deal with any such threat, the two governments shall consult 
with each other and devise effective countermeasures. 

A similar provision is included in the 1990 Joint Communiquk: 

The two countries shall have prior consultations with a view to reaching mutual 
agreement on such defence related matters which, in the view of either party, 
could pose a threat to its security. 

Are both of these provisions valid and necessary? If not, which one of 
these is valid? Which one was meant to govern matters covered by these 
provisions? A logical answer to these questions would be that it is the 
1990 Joint Communique that prevails over all other arrangements made 
before it on the matters covered by it. Consequently, one would have to 
presume that those provisions of the 1950 treaty similar to those of the 
1990 communiquC are no longer in operation. 

One could argue that the Joint Communique was designed merely 
to reiterate and strengthen the provisions of the 1950 treaty. If that was 
the case, the Joint Communique should have mentioned the treaty 
somewhere in the text and the Joint Communiqud should not have 
envisaged the conclusion of 'a comprehensive treaty covering all aspects 
of bilateral relations'. 

Second, it is also arguable that as the 1990 Joint Communique was 
meant to be valid for only a short transitional or temporary period, it is no 
longer valid, especially after the conclusion of two separate treaties on 
trade and transit in 199 1 as well as the Mahakali River Treaty of 1996, as 
the communiqut had included provisional measures not only on security 
matters but also on trade and transit facilities and other matters of 
cooperation between the two countries. 

A third conclusion that could be said to flow from the first and second 
conclusions is that at present there is no bilateral treaty between Nepal 
and India concerning security or defence matters, e.g. to inform each other 
of any frictions with other states or to consult each other on security matters 
with a view to devising countermeasures or to reach any other mutual 
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agreement on such defence-related matters which, in the view of either 
party, could pose a threat to its security. In short, it can be argued that the 
provisions of the 1950 treaty concerning security matters were replaced 
- 

by the 1990 Joint CommuniquC which in turn has now lost its validity 
because of its provisional or temporary character. 

However, India is unlikely to accept this mere legalistic interpretation 
of the situation. One might say that treaties are treaties; they remain valid 
unless terminated in accordance with their provisions. Further, a consid- 
erable weight of public opinion holds the view that for the sake of main- 
taining the goodwill that Nepal enjoys among the people of India, she 
should show certain understanding on matters relating to India's security 
concerns so long as it does not mean compromising her own sovereignty 
and freedom of action on defence and security matters. 

The problem Free Access to  and from the Sea 

The principal international instruments concerning landlocked states are 
the Barcelona Convention and Statute on Freedom of Transit of 192 1 ,33 
the High Seas Convention (HSC) of 1 958,34 the Convention on Transit 
Trade of Landlocked Countries of 1 9 6 5 ~ ~ ,  and the Convention on the 
Law of the Sea (LOSC) of 1 9 8 2 . ~ ~  Both Nepal and India are party to the 
Barcelona Convention and Statute. Nepal is also a party to the 1958 High 
Seas Convention and the 1 965 Convention on landlocked states, but India 
is not a party to these conventions. However, India has just become a 
party to the 1982 Convention, which guarantees the right of free access 
for landlocked states. In view of the mandatory character of Article 125 
(1) of this convention and the approval of this provision by consensus 
during the Third United Nations Conference on the Law of the Sea, the 
right of free access, as embodied in the 1982 Convention, could now be 
regarded as part of customary international law,37 binding on all states, 
including India. 

Moreover, a substantial weight of authority supports the view that the 
right of free access to and from the sea to landlocked states and the principle 
of freedom of transit are now a part of customary international law, binding 
on all states.38 This may be one reason why India acknowledged during 
the 1989190 crisis that, as a landlocked country, Nepal had a right of 
free access to and from the sea under international law even in the absence 
of a bilateral transit treaty, although the question concerning the number 
of transit points required by Nepal remained controversial. 



Indo-Nepal Relations I l 5  

Narasimha Rao, the then Indian minister of external affairs, speaking 
in the lower house of the Indian parliament on 26 April 1989, stated that 
in 'the field of transit, a landlocked country has a right only to one transit 
route to the sea under International Law' (emphasis added)." This was 
evidenced by the fact that even in the absence of a transit treaty India 
allowed Nepalese exports and imports to and from third countries, albeit 
under very restrictive conditions and only through two of the 15 transit 
routes that were in use prior to the expiry of the old treaty. As Nepal had 
launched a publicity campaign to gain support and sympathy from the 
outside world with regard to its problem with India, Indian officials were 
making strenuous efforts to convey the message that India did not intend 
to deny Nepal its right of transit even in the absence of a transit treaty.*' 

It should be said at the outset that the new transit treaty, i.e. that con- 
cluded in 199 1, repeats, with minor alterations, the provisions of that of 
1978. The preamble to the treaty recognizes that 'Nepal as a landlocked 
country needs access to and from the sea to promote its international trade'. 
This recognition is however diluted in the treaty by the inclusion of the 
principle of reciprocity. Article I makes the transit right of Nepal subject 
to reciprocity, which is not consistent with the very concept of a right of 
free access of landlocked states. According to Article 125 of the 1982 
Convention, the right of free access to and from the sea is not subject to 
reciprocity; this right is unilaterally and solely available to landlocked states. 

Thus, on the surface, Nepal seems to have achieved a satisfactory transit 
treaty with India as the latter conceded to the Nepalese demand for a 
separate treaty on transit and for 15 transit routes, in contrast to the stance 
taken by New Delhi during the Indo-Nepal stalemate that under 
international law Nepal was entitled to only one transit route; India also 
agreed to continue to provide overland transit facilities through Radhikapur 
for Nepal's trade with or via Bangladesh. Nevertheless, the fact remains 
that the entire exercise relating to the right of landlocked states during 
the Third United Nations Conference on the Law of the Sea and the 
incorporation in the resulting 1982 Law of the Sea Convention of the 
right of free access of landlocked states does not seem to have influenced 
any of the transit treaties concluded by Nepal with India. Nor, apparently, 
has account been taken of other provisions of the 1982 Convention on 
the Law of the Sea on landlocked states. For instance, the Transit Treaty 
of 199 1 disregards not only Article 125(1), but also Article 126 of this 
convention. Nepal has secured neither simplified exports and imports 
procedures4' nor India's recognition of Nepal's 'right' of free access to and 
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from the sea. Most striking of all is the incorporation of the principle of 
reciprocity in the treaty. The elimination of the requirement of reciprocity 
in the 1982 Convention represented a major breakthrough for landlocked 
states, but if bilateral transit treaties concluded even after the coming 
into force of the 1982 Convention on the Law of the Sea still embody 
the principle of reciprocity, it could be regarded, from the international 
law point of view, as disastrous. 

At first glance, Kathmandu's grant of reciprocal transit facilities to India 
does not sound disastrous so long as India is interested merely in securing 
general transit facilities in the event of need. In fact, India too is entitled 
to certain transit facilities under the general principle of the freedom of 
transit.42 The reality however is that Nepal's exercise of the right of free 
access to and from the sea should not be made dependent on Nepal's 
granting similar facilities to India which is not landlocked. It is hardly 
justifiable to ask Nepal to offer similar facilities in return for something 
that is available to Nepal by virtue of the fact that it is landlocked. As the 
199 1 treaty is intended to provide transit facilities to Nepal for her access 
to the sea, the reciprocity requirement seems, in practical terms, 
meaningless, as landlocked Nepal, by definition, lacks the means to 
reciprocate. In fact, India's transit trade through Nepal is non-existent; it 
does not actually need to use Nepalese territories for its international trade. 
India seems to have employed this reciprocity clause merely as political 
leverage. So far as the Indo-Nepal relationship is concerned, the concept 
of reciprocity raises numerous issues. As stated earlier, India wishes to tie 
Nepal's transit right to other issues like bilateral trade, treatment of Indians 
living in Nepal, India's strategic interests, etc. Nepal can only hope that 
India will not again in the future attempt to pressurize Nepal by mixing 
her transit facilities with other bilateral matters. In that case, Nepal's right 
of access will have been strengthened as a legal right rather than as facilities 
dependent on India's goodwill. 

Exploitation of ~ e p a l ' s  Water Resources 

for ~ u t u a l  ~ e n e f i t  

There is yet another dimension to Indo-Nepal relations. Numerous rivers 
originate in the Himalayas and flow through Nepal to India and ultimately 
to the Bay of Bengal; they could provide a great deal of hydroelectric 
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power, a cheap and durable form of energy much needed by both states. 
It is estimated that Nepalese rivers could generate up to 83,000 MW of 
hydroelectric power:3 which is more than the combinad total hydroelectric 
power currently produced by the USA, Canada, and Mexico. For instance, 
a single hydroelectric power project, the Karnali Project, would have an 
installed capacity of 10,800 MW, the second largest in the India 
has developed considerable interest in these projects45 but views the third 
party investment in Nepal with suspicion, fearing that Nepal may become 
a back door for the entry of multinationals into In&& domestic economy.46 
Obviously, New Delhi would like to see Kathmandu acting in a way 
that would also benefit India if any gigantic projects like Karnali were to 
be implemented. 

However, many Nepalese take the view that India is keen to exploit 
Nepal's hydro-power potential to its advantage. Their opinion is based 
partly on Nepal's experience with the Kosi and Gandak projects in the 
early 1960s under which India secured disproportionate benefits to Nepal's 
detriment. It was as a result of this hang-up of the past that led to the 
insertion of a clause, at the insistence of all nationalist forces within Nepal, 
in the new Constitution of Nepal of 1990 requiring a two-thirds majority 
in parliament to ratify a treaty dealing with the exploitation of Nepal's 
water resources. The people of Nepal wished to insert a safeguard in the 
constitution to prevent successive governments in Nepal from succumbing 
too easily to external pressure in matters of vital concern. This provision 
makes it necessary for a party in power to take all other major political 
parties in confidence before concluding such treaties. This was the mistake 
made by the Nepali Congress government led by G.P. Koirala, when he 
concluded the Tanakpur Agreement with Inda in 1992. He tried to conduct 
everything very discreetly, not informing the people or parliament of 
what he had done or what he was going to do. His attempt to defend the 
agreement was rejected by Nepal's Supreme Court. 

India and Nepal concluded yet another comprehensive treaty 
concerning the sharing and exploitation of the water resources of the 
Mahakali River in 1996. However, for a number of reasons arising from 
the mistrust that exists between the two countries, the treaty is now basically 
defunct. Many people in Nepal felt in hindsight that she was once again 
the overall loser. India, on her part, tried to secure as much as possible at 
Nepal's expense before and after the conclusion of the treaty. Indeed, India 
had secured, through the Mahakali Treaty, protection of her existing uses 
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of the waters of the river, a goal she had set to achieve from the time of 
the 1989190 crisis. It was believed that a secret draft treaty, which India 
sought to impose on Nepal, during the crisis, had included provisions 
designed to secure India's existing uses on the Nepalese rivers. India finally 
achieved this goal through the 1996 treaty, at least with regard to the 
waters of the Mahakali River. 

India has a clearly defined agenda in its dealing with Nepal; the execu- 
ton of Indian foreign policy maintain continuity and do their homework 
better than their Nepalese counterparts. Consequently, Nepal ends up sign- 
ing treaties without fully realizing the far-reaching implications of the 
treaty. India has a systematic approach in its dealing with Nepal but the 
latter acts in an adhoc fashion as and when confronted by a given situation 
and comes out a loser at the end of the day. 

~esolut ion of ~ n d o - ~ e ~ a l  problems 

The first and foremost act that appears to be necessary to resolve all 
outstanding problems surrounding the Indo-Nepal relationship is to 
democratize it and develop it on the basis of equality, openness, mutual 
respect, and trust. It is necessary to replace certain antiquated colonial 
style treaties between the two countries. Indeed, the provisions of the 
1950 Treaty of Peace and Friendship and the 1965 Arms Assistance 
Agreement on security matters are very similar, some even identical, to 
those of the 1923 treaty concluded by Nepal with British India. If Indo- 
Nepal relations are democratized, it would be difficult for Nepalese political 
parties to win elections on the basis of anti-India policy and the Indian 
leaders will also be unable to interfere in the domestic politics of Nepal 
for their own party-political purposes. 

Legal arguments apart, one should not lose sight of the fact that the 
relationship envisaged in 1950 under the Peace and Friendship Treaty of 
that year has undergone substantial changes over the years. Sunanda Datta- 
Ray, an Indian writer, rightly advises his government that Nepal knows that 

access to or from a landlocked country is no longer a favour. It knows, too, that 
colonial style treaties cannot forever inhibit a sovereign nation's foreign policy 
options or choice of arms supplier. Since there is nothing India can do about these 
legal entitlements, it might do so with good grace so that at least friendship and 
influence survive. Ultimately, these will remain our best weapons in the Himalayan 



Indo-Nepal Relations 1 19 

Kingdom. We cannot afford to blunt them through the antics of busybodies 
whose phoney idealism or cynical calculation threatens to spoil the climate for 
a rec~nciliation.~' 

Therefore, it is necessary for both countries to commit themselves to 
ushering Indo-Nepal relations into a new era of cooperation based on 
the generally accepted principles of international law, the tenets of non- 
alignment, and the principles of equality and mutual respect for each 
other's vital national interests. Afier reading the 1990 joint communiquk 
one arrives at the conclusion that it was supposed to be a new starting 
point in Indo-Nepal relations. It was designed to usher this relationship 
into a new era of cooperation, as it envisaged the conclusion of a new 
comprehensive treaty covering all aspects of bilateral relations. However, 
no negotiations are under way for the conclusion of such a comprehensive 
treaty and no provisional arrangement can last for more than a short period 
of time. Both India and Nepal should prepare themselves to face the challenga 
of the new millennium when most regions of the world will have their 
own trading blocs and stronger economic relations. Therefore, what can 

be stated in conclusion is that the time has come for both Nepal and India 
to take a careful look at the whole range of treaties concluded between 
them, and to revise them in the light of the changed circumstances in 
both domestic and international fronts in accordance with the norms of 
international relations of the twenty-first century. 
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~ n d i a - ~ e ~ a l  Security ~ e l a t i o n s  and 

the 1950 Treaty 

Indo-Nepal relations are very old and date from ancient times, long long before 
1950 or the Treaty of Peace and Friendship. However, the 1950 Treaty is a 
uniquely significant landmark in the relationship because it goes far beyond the 
standard diplomatic format of relationship and seeks to concretize a grand vision 
handed down fiom centuries. This was the vision cherished by the great leaders 
of both countries, Prime Minister Jawaharlal Nehru and His Majesty King 
Tribhuvan. It was a vision of a Nepal and an India, both independent, sovereign 
and free, but indissolubly linked by unbreakable bonds. 

[P.V. Narasimha Rao, speech in the Lok Sabha, 
26 April 19891 

W edged between China and India, each with its respective social, 
economic, and political systems, Nepal has since its unification 

in 1769 sought to maintain a stance of political neutrality-a very 
independent line-in its foreign relations. l Such a policy was propounded 
by King Prithvinarayan Shah, the founder of modern Nepal;2 owing chiefly 
to its observance, Nepal has survived great upheavals in South Asia and 
no colonial flag has ever flown over the lungdom. It is a member of the 
Non-Aligned Movement (NAM) and is non-aligned and neutral in its 
relations with its two giant neighbours. The policy of political neutrality 
has been central to the foreign policy initiatives of successive Nepalese 
governments. 
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Nepal's attempt to pursue an independent and neutral policy has often 
come under severe scrutiny from India, which regards Nepal as part of a 

broader Indian security framework envisaged under the Peace and 
Friendship Treaty of 1950 concluded between the two c o ~ n t r i e s . ~  This 
treaty deals with several matters, including certain questions of defence 
and the treatment of each other's nationals. In view of the treaty's provisions, 
India claims a 'special relationship' with Nepal. Although none of the 
provisions imply that India has any role in the conduct of Nepal's foreign 
affairs, New Delhi has tried to use the treaty to ensure that Kathmandu 
does not compromise India's 'security concerns' in Nepal's relations with 
China. 

The Indian government seems to have taken the view that Nepal's 
attempts to pursue a totally independent and neutral policy runs counter 
to the 1950 treaty and undermines the 'special relationship'. Certain 
Nepalese scholars also have subscribed to the view that changes in the 
treaty relationship are necessary for Nepal to pursue an independent 
foreign policy.4 The scope of the treaty provisions was a highly contro- 
versial issue during the 1989 India-Nepal controversy over trade and 
transit, and both countries raised the issue of the revision of the treaty. 
However, even though the crisis ended with the conclusion of the two 
separate treaties on trade and transit demanded by Nepal, the funda- 
mental issues surrounding the crisis were not tackled. 

So far, no serious and comprehensive attempt has been made to analyse 
the provisions of the 1950 treaty. The controversy in 1989 revealed that 
both countries are unhappy with the treaty as it stands and with the 
manner in which it is observed in practice; while Nepal insisted it was 
outmoded, India accused Nepal of violating it.' It is in this context that 
this chapter examines the provisions of the 1950 treaty concerning security 
matters and presents a case for its revision. 

political ~ a c k ~ r o u n d  and Issues Arising from 

the 1950 Treaty 

In the aftermath of the Second World War, India gained independence 
and the communists came to power in China. With the aim of preventing 
communist influence from spilling over into the neighbouring Himalayan 
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kingdoms, India sought to strengthen the 'Himalayan frontier policy' of 
British India under which the Himalaya were regarded as a second frontier. 
For this, India concluded three treaties of peace and friendship with three 
small neighbouring kingdoms-Nepal, Bhutan, and Sikkim-in order 
to bring them within its sphere of influence. Although the 1950 treaty 
with Nepal was concluded with the head of the oligarchical Rana regime 
in its last days in power, it has survived to this day, much to the discomfort 
of some Nepalese. The whole process was conducted so discreetly that most 
of the provisions that could have aroused objections in Nepal were included 
in letters exchanged on the day the treaty was signed, and the existence 
and contents of these letters were kept secret for nine years. The letters were 
not attached to the treaty when it was registered with the United  nation^.^ 

Many changes have taken place in both Nepal and India since the 
conclusion of the 1950 treaty, and both sides have intermittently dero- 
gated from several of its provisions. Nevertheless, India has been reluctant 
to alter these provisions because, in its view, opening a formal debate on 
the matter may give rise to numerous problems, with India in the end 
losing the privileges it currently enjoys. In the past, Nepal has both formally 
and informally indicated that it is not satisfied with the treaty and seeks 
changes in its terms. Although the treaty can be terminated by either party 
with one year's notice, the Nepal government lacks the courage to do so 
as the consequences of a unilateral abrogation are unpredictable. Conse- 
quently, serious frictions have frequently arisen between the two nations, 
and reached a climax in March 1989 at the expiration of the trade and 
transit treaties. 

Nursing a long-time grievance that Nepal has observed 'neither the letter nor 
the spirit' of the 1950 treaty with India which was meant to guide the relationship 
between the two countries, India has decided to look afresh at the ties with its 
strategically placed neighbour in the north-east.' 

That was how the 'cold war' between Nepal and India began in the latter 
part of 1988; it culminated in March 1989 in the closure of all but two of 
the 2 1 bilateral trade routes between Nepal and India and in the closure of 
13 of the 1 5 transit routes through India used by Nepal for its international 
trade under a 1978 transit treaty. India had refused to renew the separate 
treaties on trade and transit and wanted to negotiate new arrangements. 
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The Issues 

Importing arms. Although on the surface, the dispute seemed to be 
concerned with relatively straightforward trade and transit issues, one of 
the real problems was rooted in the importation of certain weapons by 
Nepal from China in June 1988. In New Delhi's view, Nepal had a duty 
to consult with India before purchasing such weapons from China. 
Although the purchase was small, consisting mainly of anti-aircraft guns, 
India took the matter very seriously. The provision in the 1950 treaty 
concerning the importing of weapons by Nepal reads: 

Any arms, ammunition or warlike material and equipment necessary for the 
security of Nepal that the Government of Nepal may import through the territory 
of India shall be so imported with the assistance and agreement of the 
Government of India [emphasis added] 

Although this provision makes it clear that the government of Nepal would 
have to seek India's agreement to import weapons through Indian territory, 
Delhi insisted that importation of arms from China amounted to a violation 
of the spirit of India's treaties with Nepal. A party to a treaty which cannot 
establish claims on the basis of the letter of the treaty and resorts to the 
spirit of the treaty has a difficult task in proving its claim, as different 
people with varying perspectives may glean a different spirit of the treaty, 
which is a subjective matter. 

India also invoked a 'secret' Arms Assistance Agreement concluded 
between the two countries in 1965 to support its stand.9 Under the 
agreement, concluded in the aftermath of the Sino-Indian border war of 
1962, India undertook to 'supply arms, ammunition, and equipment for 
the entire Nepalese Army', and to 'replace the existing Nepalese stock by 
modern weapons as soon as available and also to provide the maintenance 
of and replacement for the equipment to be supplied by them'. Nepal was, 
nevertheless, 'free to import from or through the territory of India arms, 
ammunition, or warlike material and equipment necessary for the security 
of Nepal. The procedure for giving effect to this arrangement shall be 
worked out by the two governments acting in c o n s ~ l t a t i o n . ' ~ ~  

From the Indian standpoint, however, the agreement did not extend 
to the import of weapons by Nepal from or through China because it was 
India's responsibility to supply weapons for the entire Nepalese army and 
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replace the existing stock with modern armaments. Here again the Indian 
argument is not tenable. Does Nepal by implication relinquish its right 
to import weapons from other countries by agreeing to receive Indian 
help in the reorganization and modernization of its army? Nowhere in 
the 1965 agreement is anything of the kind suggested. O f  course, were 
Nepal to import weapons from any other country through India, Nepal 
would have to consult India, but if Nepal is importing the weapons from 
China or through China, it is under no obligation to consult India. The 
agreement does not limit Nepal's freedom of action so far as Nepal's dealing 
with other countries is concerned. 

The 1950 treaty was concluded at a time when neither state envisaged 
the possibility that weapons could be imported from China across the 
Himalaya, as there was no road, rail, or air link between Nepal and China. 
At the time of the conclusion of these accords, the Indian government 
may well have thought that Nepal's freedom was effectively limited without 
clearly saying so, and the 1965 agreement represents a follow-up to the 
1950 treaty in this respect. However, over the years things have changed; 
Nepal now has a road link with China and could easily import weapons 
through it. Moreover, according to the then Nepalese prime minister, 
K.N. Bista, the agreement was cancelled by Nepal after consulting India 
some time in 1969.' ' He claimed that In&a had agreed to the cancellation, 
a claim not refuted by Delhi. India however said nothing about the 
agreement until friction erupted between the two countries in 1989. 
Then, after 20 years of silence, the Indian Foreign Ministry reportedly 
leaked the 'secret' agreement to the Indian media to arouse public support 
for actions taken by New Delhi against Nepal. 

Workpenits. Prime Minister Rajiv Gandhi said during the 1989 crisis 
that India had taken a strong position with Nepal because 'two or three 
recent happenings upset' India. He stated that most upsetting were the 

- - 

two questions of work permits for Indians and certain new taxes imposed 
on Indian goods. Although Rajiv Gandhi claimed that these things were 
'totally against the spirit' of India's relations and the treaty India had with 
Nepal,I2 they were not in clear contravention of any bilateral treaty in 
force. This is because it is obvious from the provisions of Article V11 of 
the 1950 treaty that granting national treatment in certain matters by one 
contracting party to the nationals of the other does not also imply national 
treatment in employment. Article V11 reads as follows: 
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The Governments of India and Nepal agree to grant, on a reciprocal basis, to the 
nationals of one country in the territories of the other the same privileges in the 
matter of residence, ownership of property, participation in trade and commerce, 
movement and other privileges of a similar nature. 

If those instrumental in bringing about the treaty had intended to include 
employment within the scope of national treatment they would have clearly 
said so. A topic as important as granting equal employment opportunities 
to foreign nationals cannot be covered by the term 'other privileges of a 
similar nature'; the doctrine of expressio unius est exclusio alterius (express 
mention of one thing is the exclusion of the other) suggests that employment 
does not fall under the ambit of national treatment as provided in the 
treaty. O f  course, a large number of Nepalese work in India without being 
required to obtain work permits and vice versa, but that does not mean 
that either state is under a treaty obligation to accord national treatment 
in matters of employment opportunities to the nationals of the other. 

However, from New Delhi's perspective, importing Chinese weapons 
and introducing a work permit scheme by Kathmandu amounted to 'blatant 
violation' of the 1950 treaty from which flowed special terms in the areas 
of trade, economy, education, and culture. That is why India wanted to 
discuss the entire gamut of its relations with its neighbour and negotiate 
a single comprehensive treaty dealing with both trade and transit matters 
as they were, in India's view, interrelated. This row continued for over a 
year and ended only with a change of government in Nepal. At the end 
of a visit to India by the new Nepalese prime minister in June 1990, a 
joint communiquk was signed under which New Delhi agreed to restore 
the status quo ante to April 1987 in matters of trade and transit. l 3  

The agreement came after Nepal and India had consented, inter alia, 
to fully respect each other's security interests, which was understood by 
many to mean that Nepal would not buy any weapons fiom China without 
consulting India nor have any defence dealings with the former to the 
detriment of the latter. Nepal also agreed to remove Indian nationals from 
the ambit of the work permit scheme and to grant them a number of other 
concessions. In fact, it was believed that during the 1990 crisis India had 
proposed a draft agreement which sought to make a clear and specific 
mention of 'employment' within the ambit of the national treatment. India 
was trying to insert a provision that was not included in the 1950 treaty. 
The caretaker prime minister of Nepal, K.P. Bhattarai, gave India what 
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it could not secure during the panchayat system by imposing an economic 
embargo or other methods of coercion. 

Common Dpfpce. It is doubthl  whether the 1950 treaty, basically a 
political document, provides for common defenu. Article I1 merely requires 
the exchange of military information: 'The two Governments hereby 
undertake to inform each other of any serious friction or misunderstanding 
with any neighbouring State likely to cause any breach in the friendly 
relations subsisting between the two Governments' (author's emphasis). 
This requirement in no way indicates that the treaty provided for common 
defence, as it requires neither regular nor immediate supply of information. 
It is up to each side to judge whether its frictions with third countries are 
likely to c a w  any breach in the friendly relations with the other contracting 
party; the friction or misunderstanding must be serious and likely to cause 
a breach in, and not simply affect, the friendly relations subsisting between 
the two countries in the view of the government concerned. 

Moreover, the requirement is limited to information that is likely to 
breach the friendly relations betwe~n the two contmctingparties, i.e. neither 
is required to inform the other of any friction or misunderstanding with 
other states that is unlikely to affect Indo-Nepal relations. Thus, India 
did not inform Nepal when it twice went to war with Pakistan and once 
with China after the conclusion of the 1950 treaty. Certain Nepalese writers 
and officials have overlooked this and asserted that India's failure to inform 
Nepal during these wars amounted to non-observance of the treaty.'* 

Paragraph one of the letters exchanged with the 1950 treaty has often 
been cited to show that the treaty is a military pact: 

Neither Government shall tolerate any threat to the security of the other by a 
foreign aggressor. To deal with any such threat, the two governments shall consult 
with each other and devise effective countermeasures. 

Although this section appears to provide for a common defence, a closer 
examination reveals it as no more than a poorly formulated provision 
that suffers from a number of deficiencies. First, one cannot infer a clear 
meaning from this paragraph, under which the threat must come from a 
foreign aggressor. However, under the unanimously adopted resolution 
of UN General Assembly of 1974 on the Definition ofAggression, widely 
regarded as the most authoritative definition, aggression is the use ofanned 
force by a state against another state in contravention of international 
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law. A state, which merely threatens another state or is using armed force 
in self-defence, is not an aggressor, although a threat of force is illegal 
under international law. 

To regard paragraph one of the letters of exchange as providing for 
the use of force also seems inconsistent with the provisions of Article 
103 of the Charter of the UN. Both multilateral military pacts and bilateral 
alliances provide for collective military measures only in the event of a 
breach of peace or an armed attack by a foreign aggressor against the 
contracting parties. l 5  A mere threat by a foreign power does not activate 
the right of self-defence under Article 5 1 of the UN Charter. If a UN 
member state perceives a threat from a foreign aggressor it should not 
resort to self-help: it is obliged to follow the provisions of the charter under 
which the Security Council has been designated as the authority to 
determine the existence of any threat to the peace and decide on the 
measures necessary to maintain or restore international peace and security 
(Article 39). 

Pointing to paragraph one of the letters and the phrase 'devise effective 
counter-measures', Rishikesh Shaha claims that this provision 'implies 
nothing short of a military pact between Nepal and India'.16 However, 
his assertions seem based only on the phrase 'devise effective counter- 

- 

measures'. In international law, 'countermeasures' means both forcible 
and non-forcible actions. After analysing several peace, friendship, and 
mutual assistance agreements concluded by the former Soviet Union with 
other countries, Imam states that all such treaties 'commit the signatories 
to regular consultation, meetings and contacts on vital issues of the day 
affecting the interests of both the parties'. l 7  The 1950 treaty lacks the 
entire essential characteristics of a treaty of alliance,18 and is not a military 
pact. Such has been the position of both India and Nepal. For instance, 
Nehru said in 1959 that the 1950 treaty was 'not a military alliance by 
any means'. His counterpart in Kathmandu, B.l? Koirala, &rmed in 1960 
that he did not envisage joint defence between India and Nepal, as mili- 
tary alliances were 'worse than useless', especially between Nepal and 
India. l 9  Nepal's 1950 treaty with India does not even resemble the some- 
what modest 197 1 Indo-Soviet 'friendship treaty', in which Article 9 states: 
'In the event of either party being subjected to an attack or a threat 
thereof, the High Contracting Parties shall immediately enter into mutual 
consultations in order to remove such threat and to take appropriate 
effective measure to ensure peace and the security of their ~ountries '~ '  
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(emphasis added). Nepal's treaty with India requires neither immediate 
consultation nor joint measures to repel the aggressor. 

Therefore, Shaha's assertion that the 1950 treaty 'has more teeth to it 
than the Indo-Soviet Treaty of 197 12' is not correct. The 1950 treaty 
has no teeth at all, and if any teeth are seen in it, they are obsolete. The 
consultation that is required of the two governments under the Indo- 
Nepal treaty is to deal with any threat, but not to expel the aggressor. 
The same is true of the requirement relating to devising effective coun- 
termeasures. If devising countermeasures is to expel the aggressor, one 
could plausibly argue that the term 'effective countermeasures' generally 
means military measures, although military measures may not always be 
'effective countermeasures'. Besides, the requirement envisaged in the 
letters of exchange is not to repel an aggressor but to deal with any threat 
to the security of the parties. Such a threat may be dealt with in a number 
ofways, including diplomatic and economic measures that may be more 
effective in countering a threat than provocative military ones. 

Paragraph one of the letters has a number of other weaknesses. First, 
it seems to go beyond the scope of article two of the treaty, which merely 
requires the exchange of military information. However, according to 
the opening paragraph of the letters, the two governments agreed to regulate 
certain matters through the exchange of letters. Second, before invoking 
paragraph one of the letters, a contracting party must establish that there 
is a threat to its security by a foreign power, and the other state must 
believe that such a threat exists. One state's perception of the existence of 
a threat may not coincide with that of the other. 

Thus, it seems to be an unfounded claim that the 1950 treaty provides 
for common defence. In fact, India did not consult with Nepal when it 
went to war with China and Pakistan after the conclusion of the treaty. 
Paragraph one of the letters of exchange remains riddled with ambiguities 
and problems. One may argue that under the 'object and purpose' principle 
of the interpretation of treaties (Article 31 (1) Vienna Convention on 
the Law ofTreaties), or under the principle of effectiveness, an accepted 
canon of treaty interpretation, a reasonable meaning would have to be 
accorded to paragraph one, the principal purpose of which seems to be 
to provide legal ground for India's intervention in the event of a direct 
Chinese threat to Nepal, a country referred to by Nehru, as 'almost 
geographically a part of India'.22 Even in that case, however, such help 
may come only if aii of thefoilowing conditions are met: 
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(1) Nepal itself decides that a threat to its security by a foreign power 
exists; 

(2) Nepal of its own free will decides to consult with India in its own 
time to deal with such threat; and 

(3) Nepal proposes during the consultation that devising effective 
countermeasures is necessary to deal with such threat. 

Under no circumstances can India unilaterally decide to take action 
to deal with any threat to the security of Nepal. Further, since it is the 
UN Security Council that has the competence to determine the existence 
of any threat to the security of UN members and can take the necessary 
steps to deal with such a threat (Article 39 of the UN Charter), India 
cannot unilaterally decide to take action to deal with any threat to the 
security of Nepal. Under Article 103, the obligations undertaken by 
member states prevail over any other obligations undertaken under any 
other international agreement. 

~ e ~ a l  Status of the 1950 Treaty 

Nepal insists that the 1950 treaty is now an outmoded document, deroga- 
tions from which are commonplace. Both countries have let it fall into 
disuse over the past forty years. A number of arguments have frequently 
been raised in Nepal to make its claim. Bard argues that '[iln practice the 
treaty has been modified to a considerable extent'.23 

It should be clarified at the outset that contentions by a party to a 
treaty-such as those raised in Nepal-that it is an unequal treaty do not 
per se provide valid ground for the termination or denunciation of the 
treaty, the suspension of its operation, or the withdrawal of a party from 
it; nor do the non-observance of any normal diplomatic protocol during 
the conclusion of the treaty, nor its non-registration with the UN secretary- 
general. The only legal effect of such non-registration is that the treaty 
cannot be invoked by the states party to it before any organs of the UN, 
including the International Court of Justice. Moreover, as there is no 
time limit prescribed for such registration, India could register it at any 
time if it deemed it necessary to do so. 

The argument based on the effect of desuetude does not seem to be 
tenable in this context, as both India and Nepal have continued to honour 
many of the treatyS provisions, but such partial derogation or non- 
observance may not be invoked to argue that the entire treaty has fallen 
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into disuse and thus become obsolete. Allegations of violations alone are 
insufficient to assert that the treaty is no longer valid. Nepal has not 
officially claimed such a material breach by India, and even failed to do 
so during the 1989 crisis which offered it the opportunity of doing so. 

Nepal has expressed its willingness to review the 1950 Peace and 
Friendship Treaty with a view to bringing it in tune with the times. If so, 
Nepal should formally notify India of its intention to bring about 
modifications in the treaty or to abrogate it. A mere changc of government 
does not ipso facto invalidate a treaty concluded by the former government, 
however autocratic it may have been; the new government must still exercise 
the power of termination provided for in the treaty or in the international 
law of treaties. Under Article 10, Nepal can terminate the treaty by giving 
one year's notice. As long as Nepal does not do this and both countries 
continue to honour the treaty with some derogations and exceptions, it 
is difficult to maintain that the rebus sic stantibus (fundamental change 
of circumstances) rule, reflected in Article 62 of the Vienna Convention, 
applies in this case. As the circumstances of international life are always 
changing, a mere demonstration of changes in bilateral relations is not a 
ground for the termination of a treaty under this rule. Even if one were 
to accept that enough significant shifis have taken place in Indo-Nepalese 
relations since 1950 to warrant amendments to the treaty, the changes 
have not resulted in a radical transformation of the extent of obligations 
Nepal still must fulfil. Even a clear need for revision of a treaty does not 
invalidate it. 

Status of the 1965 Agreement on Arms Assistance 

So far as some Nepalese are concerned, the 1965 'secret' Agreement on 
Arms Assistance no longer stands following Nepal's denunciation of it. 
When Nepal notified India of its intention to cancel the agreement, 
India raised no objection, which amounted to India's acquiescence to 
termination. However, Nepal's unilateral denunciation is somewhat 
controversial because the agreement contains no provision regarding 
termination, denunciation, or withdrawal. Paragraph 6 provides that it 
'may be reviewed, from time to time, by consultations' between the two 
governments, suggesting that the agreement was not of a provisional or 
temporary character and that Nepal did not have the authority to 
unilaterally denounce it. Nevertheless, some of the provisions suggest 
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that they, if not the entire agreement, are of a provisional character. For 
instance, India undertook 'to supply arms, ammunition, and equipment 
for the entire Nepalese Army on the basis of a total strength of about 
17,000 men, comprising four reorganized brigades'.24 This provision 
does not imply that India would keep supplying such resources even if 
Nepal were to increase the number of brigades or the number of soldiers 
in excess of the 17,000 men mentioned in the agreement. 

One must not, however, lose sight of the developments that took 
place after Nepal's unilateral denunciation. This, along with its assertion 
that the 1950 Treaty of Peace and Friendship had M e n  into disuse, offended 
India, and in an effort to dilute the impact of Nepal's denunciation, King 
Mahendra implied in an interview given to an Indian newspaper in 1970 
that the 1965 agreement continued to be operative on a de facto basis.25 
This reading was however possibly based on assumptions rather than 
facts. The king did not state that the 1965 agreement was valid, but as 
such interpretations suit India, it seems to regard that the king had indirectly 
repudiated Nepal's earlier unilateral declaration concerning the agreement. 
The king reportedly said that the two states had arrived at a 'full understanding 
on the exchange of "military" information on developments harmful to 

- 

either country'. As there was already a provision to that effect in the 1950 
treaty, the lung's interview did not add anything new; he was simply 
reaffirming the treaty provision. 

The king of course appeared to have agreed to India's proposal to station 
senior Indian military personnel at its embassy in Kathmandu for an agreed 
upon period and responsibilities. This did not however add anything 
significant to Indo-Nepalese military ties, as it is quite normal for states 
to have senior military personnel at their embassies in countries with 
whom they share a strong military and security relationship. The king 
carefully distanced himself from any arrangements the Indian government 
might make inside the Indian embassy as that was no concern of Nepal. 
If Nepal had entered into any significant accord with India on military 
cooperation, the king could not have possibly stressed during the interview 
that Nepal would never agree to compromise its sovereignty and neutrality 
in any manner. 

Conclusion 

The above discussion shows that Nepal has a very complex bilateral rela- 
tionship with India governed by a number of treaties. While India ex- 
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pects Nepal to be sensitive to its security interests, Nepal, as a landlocked 
country, expects India to be liberal with regard to its trade and transit 

Hence, a great deal of understanding and goodwill is required 
from both sides in order to make the bilateral treaties work in the interests 
of both countries. Understanding and goodwill could be made long-last- 
ing if both countries approached the problems surrounding the 1950 treaty 
and the treaties on trade and transit within the framework of the south 
Asian Association for Regional Cooperation (SAARC) and in conformity 
with the principles of the Charter of the UN. 

Treaties should reflect the current nature of relations between states; 
they should be revised simultaneously with changes in bilateral and 
international relations. India should not expect the Nepal of the twenty- 
first century to abide by the outmoded treaty provisions, such as those 
designed to forbid Nepal from employing any non-Indian foreigners. It 
is simply not feasible for Nepal to give first preference to Indian nationals 
when developing her natural resources. Although Nepal has long 
disregarded these provisions, India has nonetheless cited them in her 
efforts to block Nepal's attempts to acquire significant foreign assistance 
for the development of her natural resources. Through various means, 
whether it be through the Side Letter of 1950 or the draft 'secret' agreement 
of 1989 or the 1990 joint press communiqud, India has made it clear 
that she wishes to retain firm control over the exploitation of Nepal's natural 
resources, principally water resources. For this purpose, India has used 
all the influence it can summon internationally to block Nepal's attempts 
to have her natural resources exploited and utilized with third-party 
involvement. 

Unless the hndamental disputes surrounding the 1950 treaty are 
resolved in a spirit of cooperation and persuasion rather than control 
and coercion, history may repeat itself when any misunderstanding 
between Nepal and India over operation of their treaties arises. It therefore 
seems that the time has come for both countries to take a careful look at 
the provisions of the 1950 treaty and revise them in the light of changes 
that have taken place over the past four decades, rather than merely ignore 
them. In fact, both Nepal and India appear to have agreed during the 
Indian Prime Minister 1.K. Gujral's visit to Nepal in June 1 997 to review 
the 1950 treaty; they directed the foreign secretaries of the two country 
to meet in two months' time to discuss all matters of bilateral interest, 
including issues related to the 1950 treaty. Accordngly, the foreign secretaries 
of Nepal and India met in New Delhi in August 1997, but little progress 
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was made. During the visit to India of the then Nepalese Foreign Minister, 
Kamal Thapa, in September 1997, the foreign secretary of Nepal wa 
reported to have handed over to his Indian counterpart a non-paper or 
informal paper on possible elements of a new treaty. According to the 
Nepalese Ministry of Foreign Affairs, the proposed elements of the new 
treaty were as follows: 

to strengthen further the already strong bonds of friendship that exist 
between Nepal and India on the foundations of sovereign equality 
and mutuality of benefits; 
to remove the existing anomalies in the treaty; 
to fully reflect the universal principles and norms that govern modern 
inter-state relations; and 
to have an equitable new treaty which fully respects sovereign equality 
and also reflects the present realities.26 

However, it is not clear what Nepal was attempting to achieve by 
presenting such a general, timid, and vaguely couched proposal to India, 
without identifying and pinpointing those provisions of the treaty that 

are inconsistent with the principles of sovereign equality and mutuality 
of benefits or the norms of modern inter-state relations. As India has agreed 
to discuss the issues related to the 1950 treaty, Nepal can afford to be bold 
in presenting to it a concrete list of provisions that are in need of revision 
and suggest a concrete set of alternative provisions. In the absence of 
such an approach, Nepal cannot expect to achieve any amelioration from 
a reluctant India. In fact, the time has come for these two countries to 

conclude a new treaty to replace the outmoded one rather than merely 
try to amend minor details of the virtually obsolete original. A visionary, 

- 

thoroughly thought-through, and professional new treaty will be accorded 
due respect and could achieve the results desired (though not yet 
formulated) by Nepal. 
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The Concept of a Zone of Peace: 

The Vision of a Country at Peace with 

1tse1f and at Ease with her ~ e i ~ h b o u r s  

N epal was the envy of South Asia until the late 1980s. Unlike many 
other South Asian states, Nepal did not have an active ideological 

insurgency, nor any spiralling ethnic or communal conflicts. The political 
system in the country was not fully democratic, but there was at least 
peace. Its citizens enjoyed the benefits of law and order offered by the 
system led by the king. Money-launderers, drugs-dealers, corrupt politicians, 
and bureaucrats feared the king. The traditional national institutions 
commanded respect from the people. The economy was somewhat stagnant 
but there were signs of improvement. In fact, prior to the 1989 crisis with 
India on trade and transit issues, Nepal's GDP annual growth rate was 5.7 
per cent.' Tourists poured into the country from all over the world, bringing 
in much-needed foreign currency for Nepal's economic development. 

If there was any threat to Nepal's peace and prosperity, it came from 
external sources. This was one reason why the king had sought to insulate 
the country from outside intederence by proposing in 1975 that the country 
be declared a Zone of Peace; his proposal gained support from an ever- 
increasing number of states. The country was confident and was beginning 
to assert greater freedom in the conduct of its domestic and foreign policies. 
It was seeking to free itself from the so-called 'Indian security umbrella', 
i.e. India's Himdayan frontier policy. The peace zone proposal was a 
manifestation of that desire to free Nepal from the Indian sphere of influence, 
and a skilful exercise of Nepalese diplomacy. 
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However, after the political changes of 1990, the political leaders of 
the country appeared to have decided to abandon the policy of a zone of 
peace, apparently to placate India, which was against the proposal in the 
first   lace. This move on the part of the new political leaders to squander 
the diplomatic wealth accumulated over a long period of time, has not 
been explained either to the people of Nepal or to those foreign powers 
who supported the proposal. The political leaders would have gained n 
great deal of tangible and intangible benefits for Nepal had they put 
democracy, human rights, and the policy of a zone of peace high on their 
internal and external agendas. All of  these three concepts are 
complementary. 

Recent events, both at home and those relating to Indo-Nepal relations, 
have demonstrated how unwise it was on the part of Nepal's political leaders 
to abandon its proposal to be a zone of peace. In fact, the events of the 
recent past vindicate the reasons behind the proposal. The idea of a zone 
of peace was very consonant with the policy of non-alignment; a policy 
continued by the successive governments since 1990. There is no choice 
for Nepal but to adhere to the policy of neutrality and non-alignment; 
the proposal for a zone of peace would have further strengthened this 
policy. Should some sense prevail among the leaders of the country, it is 

- 

still not tbo late for Nepal to revive the proposal and make it the flagship 
of her foreign policy serving as a valuable instrument of statecrafi, which 
will help both to insulate her from outside interference and to create 
conditions of peace within the country. Perhaps the time has come to 
revive the idea of a zone of peace, which King Birendra proposed in 1975, 
as a tribute to him following his death in 200 1. The reasons why the proposal 
was first mooted are still valid and perhaps even more urgent today than 
ever before. 

Whether small or big, every state has to take some new initiatives in 
the conduct of their international relations so as to command respect from 
other states. Not many states have a high regard for a state that fails to 
demonstrate a vision or any imagination in the conduct of its foreign 
policy. This is what is happening with regard to Nepal today: she does not 
seem to have a clearly defined goal for her foreign policy, and indeed seems 
to be virtually bankrupt of any ideas. All the country seems to be doing 
is either crisis management: dealing with immediate problems at hand 
in its relations with India or Bhutan or embellishing the strategy designed 
to attract greater amounts of foreign aid. Such limited vision is symptomatic 
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of under-expectation on the p u t  ofher politial l& and underestimation 
on the part of foreign ministry officials. It thus reinforces the impression 
that Nepal indeed has no clearly defined foreign policy and is simply 
responding to events. 

Both intellectually and ideologically, the concept of a zone of peace is 
an interesting phenomenon. Politidly speaking, it is a sensible policy 
for a small country such as Nepal. Diplomatically, it would convey the 
impression to the outside world that Nepal is able to take certain policy 
initiatives and has a foreign policy agenda that it wishes to pursue. In legal 
terms, Nepal would have gained much in terms of her freedom of action 
without amending or abrogating the 1950 Treaty of Peace and Friendship. 
The political leaders have not only squandered the benefits gained in the 
twelve years that have elapsed since the restoration of democracy in 1990; 
they have also squandered the diplomatic capital Nepal could have 
accumulated over these years. In this context, this chapter analyses the 
nature of the proposal and the policy options available to Nepal, should 
wisdom and foresight prevail upon the political leaders of Nepal's various 
political parties. 

Historical ~ a c k ~ r o u n d  

Nepal is a country with a long history of independence, political stability, 
and an ancient culture and civilization. It also had a long history of peace. 
That is not to say that Nepal has never been engaged in war. Nepal of 
course came into being through wars unifying many petty kingdoms and 
city-states. After this unification, Nepal advanced on other states: Nepalese 
forces also crossed the River Ganges in the south, and reached as far as 
Punjab in the West. Nepal fought two victorious wars with Tibet in 1788 
and 179 1, and between 18 14 and 18 16 fought a two-year-long war with 
the then mighty British Empire in India, ended by the Treaty of Sugauli 
of 1 8 1 6 . ~  

Since then, Nepal has maintained a peaceful relationship with Britain. 
Through the 1923 treaty,-) Nepal's first bilateral treaty registered with the 
League of Nations Secretariat, Britain fully recognized Nepal as a sovereign 
and independent state. Nepal was at war with Tibet again between 1855 
and 1856, which ended with the signing of the Treaty of Kathmandu in 
1 8 5 6 . ~  Thus, after signing peace treaties with both of her neighbours, 
Nepal had lived in peace for nearly one-and-a-half centuries. Internally, 
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it is a country noted for religious harmony among io people. As one observer 
correctly says, 'Nepal is a land where a host of cultures have met, hsed, 
and continued to thriveY.l Both the principal religions of the country, 
Hinduism and Buddhism, teach the lessons of peace and friendship 
Lord Buddha, born in Nepal, preached wholly the cause of peace; ahimsa 
(non-violence) which is one of the fundamental principles of Buddhism. 
Nepal is committed to the policies of the Non-Aligned Movement. This 
policy is dictated by her size, economy, and geo-political situation, as 
well as by her experience and culture. Nepal's desire for peace and neutrality, 
coupled with the tension in and around Nepal created by certain national 
and international events of the early 1970s, seem to have inspired Nepal 
to propose that she be declared a zone of peace. 

~nternational Events 

After the Second World War, many changes took place in the Asian 
region. India gained independence in 1947. Many small entities agreed 
to join the Union of India while a few others were annexed by force. The 
Communists came to power in China in 1949. India wanted to make 
the Himalaya a strong natural border with China.6 For this, India con- 
cluded lopsided treaties of peace and friendship in and around the 1950s - 

with her three small neighbouring Himalayan kingdoms-~epal,7 
Bhutan,' and Siklum9-in order to bring them within her sphere of influ- 
ence. Parts of Jammu & Kashmir fell into the hands of India and Pakistan. 
The Chinese took over Tibet. Full-scale war broke out twice between 
India and Pakistan, and once between China and India. East Palustan 
emerged as an independent state, Bangladesh. The US came to aid Paki- 
stan, and also to establish a powerful base in Diego Garcia. India's changed 
foreign policy brought her closer to the former Soviet Union.'' India tested 
a nuclear device in 1974. In that same year she annexed Sikkim. The re- 
lationship between the major countries of the region remained unsettled, 
which led to a localized arms race. 

While all of these events were pushing South Asia into a more com- 
plicated phase, Nepal was very keen on maintaining an equilibrium with 
her neighbours. Chadwick and Thompson write that 'wedged between 
two colossal powers-India ... and China ... Nepal maintains a careh1 
stance of political neutrality'." An unbalanced policy could at any time 
endanger Nepal's sovereignty. This delicate policy had to be made clear 
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to the rest of the world so that no country could make the excuse of misun- 
derstanding Nepal's neutral and peaceful policy. 

The Domestic Situation 

The domestic situation, too, was tense before the zone of peace proposal. 
Nepal had her first elected parliament and an elected government in 
1960. However, after a short period of the multiparty system, King 
Mahendra suspended the constitution and dissolved the government as 
well as parliament. He then promulgated another constitution which 
established the Partyless Panchayat System. The constitution banned 
political parties: 

no political parry or any other organization, union or association motivated by 
party politics shall be formed or caused to be formed or run.I2 

Opposition to the partyless panchayat system came fiom those who sought 
the reestablishment of the multiparty system. As the years passed under 
the new system, its opponents in exile in India used various methods to 
achieve their demands. Meanwhile, a young king, Birendra, succeeded 
to the throne in 1972 after his father's death. Opponents of the partyless 
panchayat system intensified their activities, pressurizing the new king 
in order to gain concessions to their demands. Some examples of the pressure 
are the hijacking of an RNAC plane,13 and the explosion of a hand-grenade 
at Biratnagar on 16 March 1974, which killed two people and injured 
37 just a few hundred yards away from where the king was meeting officials 
and representatives of the people.14 There occurred other domestic events 

- - 

that caused certain controversial international repercussions. The  
Khampas, who fled Tibet with the Dalai Lama, were residing in the hilly 
regions ofNepal from where they used to carry out raids against the Chinese 
in Tibet. It was reported that during the king's visit to China in November 
1973, His Majesty was asked personally by Chairman MaoTse-tung to 

- 

disarm the Kharnpas who were said to have received arms and money 
fiom Taiwan, India, and the American CIA. Nepalese forces had to disarm 
the Khampas in order to prevent them from using Nepalese territories as 
bases for their attacks against a neighbour. The annexation of Sikkim, a 
small neighbour, by 1ndia was a very sensitive issue in Nepal. In September 
1974, an anti-Inhan demonstration took place in Kathmandu against the 
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association of Sikkim with the Indian Union, creating a certain amount 
of tension between the two countries. The  Indian ambassador was 
summoned home and did not return for some weeks.16 

This was the scene of national and international events that surrounded 
Nepal before the peace zone proposition was made. Although such events 
might not be serious to a larger country, they were sufficient to cause 
anxiety regarding Nepal's independence and her neutral stance. Such was 
the situation faced by a young king who seemed determined to lay greater 
emphasis on developing the economy of Nepal than on political issues,I7 
yet the country was still unwillingly drawn more into political issues 
than into development works. 

To summarize: 

the situation of South Asia was becoming increasingly tense and the 
superpowers became involved in the region; 
the small state of Nepal was not able to take part in the arms race, as 
were other regional powers, or to defend the country through military 
strength; 
the superpowers and regional powers did not appear reluctant to 
undermine the sovereignty of smaller states if they deemed it necessary 
for their strategic interests; 
to avoid any misunderstanding of Nepal's neutral and peaceful policy 
by neighbouring powers it became increasingly necessary for Nepal 
to declare a clear, permanent policy of neutrality not only in times of 
war but also in times of peace; 
as the rules of neutrality are narrowly defined and designed principally 
for the time of war, Nepal needed a wider-reaching device applicable 
to all situations; 
although the principles of the U N  Charter and Panchsheel were in 
force, Nepal needed a more spec* regime convenient and suitable 
for her unique geo-politicalporition; 
being a least-developed country, Nepal needed a stable political 
environment and unhampered peace in order to develop her economy 
without being involved in the power politics of the region, and without 
suffering from fears for her independence. 

Nepal could have been inspired by all of these given factors to put 
forward an appropriate solution, that of being declared for all time a zone 
of peace. This may have been considered an excellent proposal for disposing 
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of unwanted and avoidable problems; it was an easier way of obtaining a 
w a n t e e  of her sovereignty and recognition of her policy from other stata 
without any military alliances and without surrendering any of her 
sovereign rights to any foreign power. 

The proposal 

Addressing a farewell reception for visiting royalty, presidents, prime 
ministers, and other foreign guests in Kathmandu who attended the king's 
coronation in February 1975, His Majesty King Birendra said: 

As heirs to one of the most ancient civilizations in Asia, our natural concern is 
to preserve our independence, a legacy handed down to us by history ... We 
need peace for our security, we need peace for our independence, and we need 
peace for development ... And if today, peace is an overriding concern with us, 
it is only because our people genuinely desire peace in our country, in our region, 
and everywhere in the world. It is with this earnest desire to institutionalize 
peace that I stand to make a proposition-a proposition that my country, Nepal, 
be declared a Zone of Peace.'' 

The king went on to reason: 

we wish to see that our freedom and independence shall not be thwarted by the 
changing flux of time when understanding is replaced by misunderstanding, 
when conciliation is replaced by belligerency and war. l 9  

Aftermath 

The proposal was very well received: many states supported it immediately 
and no objections to the proposal were raised. By 1988, 97 states had 
registered their support. The wide support came from states of every social, 
political, and economic group and region of the world. Apart from the 
then Soviet Union, all the major powers, all industrial and economic powers 
and, except India, most of Nepal's neighbouring countries, supported 
the proposal. India and the former Soviet Union, however, did not oppose 
the proposal while maintaining that they were studying it. The proposal 
also received nationwide support from within Nepal, even from certain 
noted opposition leaders. In compliance with this national support, the 
proposal was incorporated into the pancha~at constitution of Nepal. 
The Third Amendment to the constitution provided: 
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The objective of the foreign policy of the Panchayat System shall be to endeavour 
to make Nepal a zone of peace by adhering to the basic values of the United 
Nations and the principles of n~n-ali~nrnent.~' 

Various efforts were made at national and international level to clarify 
the nature of the proposal. The then prime minister of Nepal, Surp  
Bahadur Thapa, explained seven principal features of the proposal during 
an address to the Nepal Council of World Affairs; he said that Nepal was 
prepared to assume the following obligations on a reciprocal basis with 
those countries that supported the proposal: 

1. Nepal will adhere to the policy of peace, non-alignment and peaceful 
CO-existence and will constantly endeavour to develop friendly relations 
with all countries of the world, regardless of their social and political system, 
and particularly with its neighbours, on the basis of equality and respect 
for each other's independence and sovereignty. 

2. Nepal will not resort to the threat or use of force in any way that 
might endanger the peace and security of other countries. 

3. Nepal will seek the peaceful settlement of all disputes between it and 
other state or states. 

4. Nepal will not interfere in the internal affairs of other states. 
5. Nepal will not permit any activities on its soil that are hostile to 

other states supporting this proposal and, in reciprocity, states supporting 
this proposal will not permit any activities hostile to Nepal. 

6. Nepal will continue to honour the obligations of all existing treaties 
which it has concluded with other countries as long as they remain valid. 

7. In conformity with its policy of peace and non-alignment, Nepal 
will not enter into military alliance nor will it allow the establishment of 
any foreign military base on its soil. In reciprocity, other countries supporting 
this proposal will not allow the establishment of a military base on their 
soil directed against Nepal.2' 

Addressing the 24th Session of the AALCC in Kathmandu in 1985, 
the secretary of the Nepalese Ministry of Law and Justice said that the. 
proposal had three principal objectives: 

a) to preserve traditional independence and to ensure Nepal's security; 
b) to accelerate the pace of national development in a peaceful atmo- 

sphere; and 
C) to work in concert with all nations of the world for the maintenance 

of international peace.22 
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Evaluation 

As King Birendra made clear, Nepal's proposal was not prompted out of 
fear or threat from any country or quarter'.23 In fact, Nepal's relationship 
with both its neighbours was well balanced: she was in no way involved 
in the wars between India and Pakistan or China and India, and her policy 
of neutrality was respected by these countries during the wars. However, 
Nepal was directly influenced by the dramatically changing situation of 
South Asia. The Indo-Pakistan war of 1971 was one of the bloodiest in 
the post-Second World War period. The Pakistani army was on the rampage, 
indiscriminately killing thousands of its own civilian population of East 
Pakistan (now Bangladesh). 

The loss of thousands of human lives during this period shocked the 
whole of South Asia. Several million people were made homeless and poured 
into India as refugees. These events were taking place in the vicinity of 
Nepal. The Indo-Soviet alliance,24 the division of Pakistan, the growing 
implicit alliance among Pakistan, China, and the US,25 and the loss of the 
independence of Sikkim26 were events that greatly influenced Nepal. In sum, 
the feeling that 'in the whirligig of time, when the fierce winds of change 
blow with fury, there is no guarantee that the flickering light of peace may 
not blow off a nation'27 seems to be one of the principal reasons why Nepal 
needed the status of a zone of peace: as a guarantee of her independence. 

This proposal was an excellent innovation. It had a good beginning, 
yet it was not as efficiently pursued as it was proposed. Soon after the king 
made the proposal, the government of Nepal should have made every 
effort to transliterate it into legal instruments, thus making it a strong 
institution with legally-binding force. This could have been effected either 
through bilateral treaties accommodating the principles of the zone of 
peace or through a multilateral treaty which would have given a legal 
character to the proposal. Those states that supported Nepal's proposal 
could have also been persuaded into entering into a bilateral or a multilateral 
treaty. Yet, the Nepalese government was simply seeking support from as 
many countries as possible irrespective of the form of support. Of course, 
many states supported the proposal but the legality of such support was 
somewhat controversial. This is because some states extended support in 
principle, some lent general or ~olit ical  support, etc. For instance, the 
UK extended support in ~rinciple to Nepal's proposal. The Foreign and 
Comrnonwealth Office of the UK maintained that 
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HMG's generalapproach to Zone of Peace proposals is well known. We support 
them providing they enjoy the support of all countries concerned. Consequendy, 
we support the Nepalese proposal in principle and view it with much sympathy 
and intere~t.'~ [Emphasis added.] 

This support is not unqualified. cyprus2' and ~ a ~ a n ~ '  also lent principled' 
support. Sri Lanka's was in general terms. J.R. Jayawardhane, the president 
ofSri Lanka, said that he supported the concept of zones of peace 'in all 
parts of the world, including Nepal'" (emphasis added). Thailand 
considered Nepal's proposal 'in line with ASEAN's proposal'.32 The French 
government said that it 'considers favourably the proposition'" of Nepal. 
The US'S position was spelt out by President Reagan: 'We Americans 
support the objectives [of Nepal's proposal and] we endorse it'34 (emphasis 
added). Spain said that 'Spain, which recognizes the right of all states to 

their independence and to freely choose their political option, welcomes 
all initiatives to promote peace and, therefore, gives its support [to the 
Nepalese proposal]'.35 

Although these expressions of support represented in large measure 
state practice, many states seemed to have supported Nepal's proposal as 
a gesture of a friendly relationship rather than as a legal institution. Moral 
support, in other words, support not coupled with opinio juris, cannot 
bind the supporting states, general statements of political ideals have no 
legal value. In the absence of any treaty law, peace zones have to achieve 
the status of customary rules, which are neither easily created nor easily 
identifiable. This is highlighted by the ICJ in the Nicaragua v. USA 
case: the court distinguished between the pracesses of establishing a rule 
through treaties and through custom. In the latter situation, 'the shared 
view of the parties' as to a rule 'is not enough' and the court would look for 
opinio j ~ r i s . ~ ~  

Although certain states' support, e.g. that of China,37 ~akistan, '~ 
Chile,39 etc. was couched in legal terms, that of many other states' was 
loosely worded. In the event of any legal dispute, these countries might 
contend that their support was only a statement of political intention 
and not a formulation of law. This was the position maintained by the 
US in relation to the UN General Assembly Resolution 2131 (XX), 
although the US voted in favour of it.40 States support and oppose many 
claims and propositions in their day-to-day work and international 
relations. Not all of these can be considered state practice. For instance, 
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the General Assembly passes numerous resolutions every year. If all of 
them were to be considered international rules, as Lauterpacht wrote, 
'how many rules of international law can there be said to be in effective 
e~istence?'.~ ' 

The US distinguishes its support of any proposal between the legal 
and the political, the latter being of negligible legal value. While voting 
against the general assembly resolution declaring the South Atlantic a 
zone of peace and cooperation, the US also made it clear that it opposes 

- - 

the resolution because it 'attempts to create an internationally recognised 
zone of peace through the adoption of a UN resolution rather than through 
multilateral negotiations',42 a method opposed by the US, who usually 
favours a legalistic position with regard to such a proposition. Her view 
appears to be that a proposition considered as a matter of policy does not 
bind her unless she has explicitly agreed to undertake any commitment 
through treaties. This was reflected in the US'S recognition of Austria's 
n e ~ t r a l i t y . ~ ~  

From these circumstances it was not clear whether or not the US 
considered bilateral support of Nepal's proposal capable of creating an 
internationally recognized zone of peace. This fundamental issue raised 
doubts on the legal nature of international support obtained by Nepal to 
its proposal. Under such circumstances Nepal would have faced 
considerable dificulties in awarding legal status to its proposal. She might 
well have maintained that, while supporting the proposal, these states 
have not said that their support had political intentions. However, these 
states might also say that, as the proposal was not treated as a legal rule 
by Nepal, the proposee itself, there was no need to make it clear whether 
or not the support had political intentions. This lack of clarity was the 
problem associated with Nepal's proposal. 

As many states maintained in their deliberations before the UN Ad 
Hoc Committee on the Indian Ocean as a Zone of Peace, a clearer un- 
derstanding of certain 'fundamental matters, such as the scope, definition, 
and meaning of the zone of peace, was necessary' in pursuing such an 
intention.44 Every proposal should have a precise definition, effective 
measures of realization, and procedures for follow-up and verification. 
In the absence of such elements, every proposition becomes merely deco- 
rative, simply a statement of ideals. Nepal's proposal does not seem to 
have satisfied certain of these requirements. In the nearly decade and a half 
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of its existence, Nepal's proposal had neither been clearly defined nor 
- - - 

incorporated into a single piece of its legislation. Incorporating the pro- 
posal into the Constitution of Nepal was a step forward, yet the provi- 
sion was placed in Part IV under the Directive Principles of the Panchayar 
System, which, of course, had no legally binding force. The seven prin- 
cipal features of the proposal spelt out by Nepalese Prime Minister Thap 
were an exemplary formulation of the components of peace zones, but 

the end result was neither a complete definition of a peace zone nor a 
statement of legal significance. 

Conclusions 

The political leaders who were propelled to power by the popular movement 
of the 1990s were not able to fully comprehend the benefits of the 

institution of a zone of peace for Nepal, seeing it simply as a policy of the 
panchayat system. They were too keen to placate India by abandoning 
the policy rather than persuading India to support it, as India too actually 
stands to gain by Nepal's being a zone of peace. For instance, India had 
to obtain from Sri Lanka, through the Agreement of July 1987, a guarantee 
that there would be no foreign military presence in Sri Lankan territories 
to the detriment of India's security interests.45 By contrast, Nepal had 
unilaterally bound herself to the fact that in no event would there be any 
foreign military presence in Nepal against the interests of other countries. 
By supporting the zone of peace proposal, India would have automatically 
obtained the assurance that she needs. An internationally recognized peace 
zone between India and China is an advantage for both these countries. 
A significant part of India's northern frontier would be secured, and India 
could thus significantly reduce her armed forces on this frontier. By 
supporting Nepal's proposal, India would be entitled to certain rights too, 
e.g. to complain ifNepal's activities were not compatible with the principles 
of its being a peace zone. In fact, India seems to have proposed in its 
'secret' draft agreement presented to Nepal during the height of the Indo- 
Nepal 'cold war' of 19891 1990, a provision similar to that which Nepal 
was offering through the institution of a zone of peace: that is to say, that 

both countries should undertake not to enter into any military alliance 
with any other state to the detriment of each other. The difference here 
is that the idea of zone of peace sought to preclude Nepal from entering 
into any military alliance, while the Indian draft proposal sought to require 
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some form of a military alliance beween Nepal and India while forbidding 
any other military alliance with any other states. 
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The ~ o l e  of the united Nations in ~ e s o l v i n ~  

Trade and Transit problems o f  andl locked 
States and their Implications for ~ n d o -  

~ e ~ a l  ~e la t ions  

0 f the total of 187 or so states in the world, 42 are landlocked,' and 
their numbeZ has grown steadily over the past five decades with 

the increase in membership of the United Nations.' This has been followed 
by a considerable growth of interest in the trade and transit problems of 
landlocked states, and this is likely to accelerate in the future, owing to 
the increase in the volume of international trade and economic activities 
in these states as well as the acute problems faced by them in this process.4 

While many landlocked states in Africa and Asia are still fashioning 
their trade and transit relations with their neighbouring transit states, a 
dozen new landlocked states have emerged in Europe, Africa, and Central 
Asia following the break up of the Soviet Union. Several of these states 
appear to be in the process of reshaping their trade and transit relationships 
with their neighbouring transit states in order to secure freedom of transit 
and free access to and from the sea through the territory of their coastal 
and other transit neighbours. Indeed, one of the key rights that all parties 
sought to secure in the Day-ton Peace Agreement of 1995 concluded 
between the former Yugoslav republics was the unfettered right of access 
to and from the sea and freedom of transit for them.5 

International settlements, redrawing of international boundaries, the 
creation of new states out of a single state and, most significant of all, the 
de-colonization process, have all contributed to the emergence of new 
landlocked states. They vary in size, in ~olitical, economic, and military 
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strength, and in economic development. Although some of them are tiny 
enclave-type states such as San Marino and Lesotho, others are relatively 
large states such as Ethiopia, Mali, Kazakhstan, and Bolivia. Similarly, 
while landlocked states such as Nepal and Switzerland are strategically 
located, some others, such as Zambia and Kazakhstan, have the potentid 
of themselves becoming regional powers. In terms of their economic 
development, most are developing, and sixteen of them are among the 
world's least developed countries. At the same time, a fay landlocked states, 
such as Austria and Switzerland, enjoy a very high level of per capita 
income and are ranked among the most advanced developed countries. 

All of them, however, have one aspiration in common. Their common 
characteristic is their lack of a seacoast, and their common aspiration is 
to secure and preserve freedom of transit across their neighbour countries 
and a right of free access to and from the sea for their third-country trade 
(trade with countries other than their neighbours). This is because these 
states feel that their landlockedness has a negative impact on their eco- 
nomic and social development since they have to depend on their 
neighbouring states for most of their external economic activities, includ- 
ing the export and import of goods. It is in this context that this chapter 
examines the role played by the UN during the past five decades or so, 
not only in resolving the problems of landlocked states, but also in helping 
them to develop their economies, as they are among the most geographi- 
cally disadvantaged states in the world. In doing so, it will highlight the 
implications of the law developed by the UN for Indo-Nepal relations. 

The problem of being Landlocked 

Unlike islands, atolls and peninsulas, which are natural features of the 
earth's surface, being locked is the result of political processes. National 
borders are drawn by people and not by nature. Contrary to popular 
belief, the problem of being landlocked is political and legal rather 
than geographic, requiring political and legal initiatives and solutions 
to the problem. Nepal's being landlocked state is a case in point. Although 
Nepal's border with Tibet runs largely through the Himalayas, the rivers 
originating there continue through the plains of Nepal to the Indo- 
Gangetic plains of India and ultiinately reach the Bay of Bengal. 
Geographically, there is no reason for the division of this land mass into 
different states. 
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In ancient times, when the life of coastal people was made difficult by 
the seaborne forces of nature as well as by invading aliens and pirates, 
being landlocked was perhaps an advantage for the people living in the 

interiors. Later, when the world experienced phenomenal 
growth in international trade, landlocked states began to feel handicapped. 
Being landlocked can have a tremendous negative impact not only on - 

commerce but also on other economic activities, as well as on the political 
independence of the state concerned. For instance, if foreign investors 
have to please state A in order to invest in state B, they will think twice 
before investing in state B. That is what is happening with regard to many 
landlocked states. 

States have to become competitive to succeed economically. One way 
of becoming competitive is by offering efficient, cost-effective, and speedy 
tKmSpOrt. However, landlocked states can determine neither the suitability 
nor the availability of transport facilities beyond their borders. As stated 
in a recent UN conference on trade and development (UNCTD) report 
on the problems of landlocked states, 

The existence of an efficient, flexible and well-managed transit system is a 
necessary condition for the international competitiveness of most outward- 
orientated enterprises in landlocked developing countries. Moreover, the costs 
and risks of transit aggravate the foreign-exchange problems of landlocked 
developing countries by reducing the volume and value of exports and inflating 
the costs of imports. This situation is compounded by the fact that landlocked 
countries generally have to pay for transit services in foreign exchange.6 

The report goes on to give specific examples of the magnitude of such 
foreign exchange squeeze and states that the export trade of many 
landlocked developing states 'is ~ a r t l y  reduced because resources that could 
profitably be transformed into export commodities are lefi un-utilized 
as a result of transit cost disadvantages'. As Sinjela points out, 

The long distance to and from the sea also raises transport costs for these states. 
For example, all things being equal, if two ~eople--one in a landlocked state and 
the other in a coastal State-ngage in a similar business enterprise, the person in 
a landlocked State would realize less in profits than the other because of the high 
transport costs incurred-sn which sometimes fiighten away potential invaton.' 

This is one reason why most of the landlocked states ofAsia, Africa, and 
Latin America have remained far behind in their efforts to develop their 
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economy and why many of them belong to the category of least-developed 
states. This aspect of the plight of landlocked states was rightly captured 
by UNCTAD in 1976 in the following passage: 

Landlocked developing countries are generally among the very poorest of the 
developing countries. The lack of a territorial access to the sea, compounded by 
the remoteness and isolation from world markets, appears to be an importvlr 
cause of their relative poverty, and constitutes a major obstacle to their development. 
Indeed, all but four of the 20 landlocked developing countries are on the list of 
countries identified by the United Nations as the least developed.8 

This situation, described some 20 years ago, is still valid. Perhaps it has 
become even worse for many of these states with their increasing economic 
marginalization, internal environmental degradation, and the fall in the 
prices of their primary commodities in the world market. There was some 
hope for these states in the 1970s and 1980s when many people were 
euphoric about the idea of a New International Economic Order (NIEO) 
and the highly publicized potential benefits of the resources of the sea not 
only for coastal states but also for landlocked ones. However, all these 
expectations evaporated in the late 1980s and early 1990s as the ideas of 
distributive economic justice and a new world economic order were 
effectively shelved and the world was driven in the direction of greater 
marketization, liberalization, and privatization. This has resulted not only 
in less government within states but also in less international concern 
for or action on behalf of the less fortunate ones, including the landlocked 
states. 

Even some of the gains made by these countries in the 1960s and 1970s 
have gradually been diluted or eroded altogether in the recent past. The 
NIEO is now virtually dead, and even the spirit of the 1982 UN Convention 
on the Law of the Sea (LOSC, 1982 Convention) was eroded by the 
1994 Agreement Relating to the Implementation of Part XI of the 
Convention, which deals with deep seabed mining. First, the convention 
itself represented, as rightly described by Glassner, 'a disastrous loss for 
them [i.e., the landlocked states] in its provisions for access to the resources 
of the sea'.9 

This is because the 1982 convention allowed the coastal states to claim 
a 200-mile exclusive economic zone (EEZ), an area that hitherto was part 
of the high seas and rich in resources, thereby leaving only the 'biological 
desert' of the deep sea for exploitation by all states, including the landlocked. 
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In effect, the introduction of the EEZ dramatically increased the distance 
between the high seas and landlocked states, making thex countries more 
remote from the high seas. Second, whatever was achieved for developing 
countries in terms of its provisions relating to deep seabed mining under 
the 1982 convention was considerably watered down by the 1994 
agreement . 

What is more, international organizations dealing with development 
activities have gradually been forced out of business, and developing states, 
including some of the least-developed landlocked ones, have been told to 
compete on an equal footing with developed states in accordance with 
the spirit of the 'free play for all' rule established by the General Agreement 
on Tariffs and Trade (GATT) and the World Trade Organization (WTO) 
and supported by other international financial institutions such as the 
World Bank These are the challenges that lie ahead for developing landlocked 
states. In order to be able to compete on an equal footing with other 
countries, the landlocked states need suitable infrastructures and liberal 
treatment from their transit states for their international trade. That is 
principally why landlocked states have long sought to have their freedom 
of transit and right of free access to and from the sea firmly established 
in international law and strengthened by the UN and its specialized 
agencies. 

The Pre-UN period 

Early Writings 

The origin of the freedom of transit concept can be traced to the writings 
of the seventeenth-century publicists. They believed that people had a 
natural right to traverse the territory of all countries for commercial 
purposes. The following statement of Grotius in his classic work Dejure 
Belli ar Paris is an example: 

Lands, rivers and any part of the sea that has become subject to the ownership 
of a people, ought to be open to those who, for legitimate reasons, have need to 
cross over them; as for instance, if a people ... desires to carry out commerce 
with a distant people.'o 

Vattel held a similar view. He stated that the right of passage over foreign 
territory belonged to the category of 'rights which remain to all nations'. ' ' 
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However, neither the writings of the publicists nor the multilateral treaties 
of the eighteenth and nineteenth centuries acknowledged any distinct 
status for landlocked countries. This situation was to remain unchanged 
until the post-First World War period in spite of the creation or recognition 
of some landlocked states by the Congress of Vienna of 18 15 and the 
Treaty of Versdes of 19 19. However, through Article 23 (e) of the Covenant 
of the League of Nations, the member states of the League undertook to 
'make provision to secure and maintain freedom of communications 
and of transit and equitable treatment for the commerce of all members 
of the League'. 

The Barcelona Statute on Freedom of Transit of 192 1 

In accordance with an undertaking specified in its Covenant, the League 
of Nations convened an international conference in Barcelona on 10 March 
192 1. O n  20 April 192 1, the Conference adopted, inter alia, two important 
instruments: (1) the Convention and Statute on Freedom of Transit 
(commonly known as the Barcelona Convention), and (2) the Barcelona 
Declaration Recognizing the Right to a Flag of states Having no Sea Coast. 
Thus, for the first time in the history of international relations, the Barcelona 
Statute established a general freedom of transit for all states parties to 
the Barcelona Convention. This freedom was available whether the purpose 
of the exercise of this freedom was to reach the sea or another inland territory. 
Article 1 of the Barcelona Statute adopted the following definition of 
the term trafic in transit entitled to freedom of transit: 

Persons, baggage and goods, and also vessels, coaching and goods stock, and 
other means of transport, shall be deemed to be in transit across territory under 
the sovereignty or authority of one of the contracting states, when the passage 
across such territory, with or without trans-shipment, warehousing, breaking 
bulk, or change in the mode of transport, is only a portion of a complete journey, 
beginning and terminating beyond the frontier of the state across whose territory 
transit takes place. 

Article 2 of the Statute provides for free and non-discriminatory transit 
across the territory of the contracting parties: 

Subject to the other provisions of this Statute, the measures taken by Contracting 
States for regulating and forwarding traf5c across territory under their sovereignty 
or authority shall facilitate free transit by rail or waterway on routes in use 
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convenient for international transit. No  distinction shall be made which is based 
on the nationality of persons, the flag of vessels, the place of origin, depurure, 
entry, exit or destination or on any circumstances relating to the ownership of 
goods or of vessels, coaching or goods stock or other means of transport. 

In order to ensure the application of the provisions of this Article, 
contracting states will allow transit in accordance with customary conditions 
and reserves across their territorial waters. l 2  

Evaluation of the Barcelona Convention and Statute 

As outlined in a UN report, the Barcelona Statute views transit 'as a non- 
self-executing right, since its existence and its extent are subject not only 
to the consent of but also to an arrangement with the transit states'. More- 
over, although the statute appears to regard transit as a 'right' as opposed 
to a 'privilege' granted unilaterally by the transit state, 'it is, however, clear 
that such a right is subject to reciprocity'. The UN report sums up the 
deficiencies of the Barcelona Statute as follows: 

(a) One such deficiency was inherent in the Statute itself, in that most 
of the participants originated from Europe, thus ignoring similar problems 
which could be encountered in other parts of the world, such as in the 
colonies of the European Powers. In fact, Article 14 of the Statute stipulates 
that as a matter of principle the provisions of the Statute do not apply 
'where a colony or dependency has a very long frontier in comparison 
with its surface and where in consequence it is particularly impossible to 
afford the necessary customs and police supervision'; 

(b) Proceeding in part from the previous argument, it appears that the 
right of transit, as it was viewed in the Barcelona Statute, was not a universal 
principle established once and for all but was rather the result of a temporary 
agreement between a few states; 

(c) Being limited to two modes and means of transportation, namely 
railways and waterways, the Barcelona Statute did not take into account 
other means of transportation such as road, sea, lake, and river craft, as 
well as porters and pack animals. l 3  

What is more, the statute gives quite broad discretionary powers to 
the transit state for the protection of its legitimate interests without defming 
what this term means. However, in spite of such deficiencies, the Barcelona 
Statute can be considered a landmark document for institutionalizing 
the right of transit of all states and in  articular of those that are landlocked. 
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Furthermore, it was the Barcelona Conference, which recognized through 
a separate declaration the right of landlocked states to sail ships under 
their own maritime flag, and some have done so. 

The united Nations Era 

In the early years of the UN, the Barcelona approach lingered on, and 
international instruments dealing with freedom of transit draw no dis- 
tinction between the needs of landlocked and other states. Yet, soon the 
international community began recognizing the special needs of landlocked 
states and dealing with this topic as such. A great deal has been done 
within the UN framework for the landlocked countries during the past 
four decades. It is no longer just an international legal issue. It has been 
considered within a broad spectruni of activities of the UN, its specialized 
agencies, and other international organizations and fora, ranging from 
international trade and aid to transportation, shipping, and the Law of 
the Sea. Therefore, it is proposed to deal with the developments of the 
past five decades under a number of headings and subheadings. 

Freedom of Transit for ~nternational Commerce 

International Economic Cooperation under the UN Charter 

Two major issues dominated the thinking of those instrumental in creating 
a new international order in the aftermath of the Second World War. One 
was to avoid another catastrophic war, the other to promote universal 
economic and social progress for all states. Whereas the first objective 
was to be achieved through the collective security system envisaged in the 
UN Charter, the other was to be achieved through economic cooperation 
among the members of the U N  in accordance with Chapter IX of the 
charter. Article 55 states that with a view to the creation of conditions of 
stability and well-being which are necessary for peaceful and friendly 
relations among nations, the U N  shall promote, inter alia, conditions of 
economic and social progress and development for all states. All member 
states of the U N  pledged themselves in Article 56 of the Charter 'to take 
joint and separate action in cooperation with the organization for the 
achievement of the purposes set forth in Article 55'.14 



The Role of the United Nations 1 61 

~reedorn  of Transit within GATT 
It was in this spirit that the Bretton Woods institutions (the International 
Bank for Reconstruction and Development (IBRD or World Bank) and 
the International Monetary Fund (IMF), and the GATT were created in 
the immedrate aftermath of the establishment of the UN. The 1947 General 
Agreement on Tariffs and Trade (outside but linked to the UN system) 
deals with freedom of transit in its Article V: 

1. Goods (including baggage), and also vessels and other means of transport, 
shall be deemed to be in transit across the territory of a contracting party when 
the passage across such territory, with or without trans-shipment, warehousing, 
breaking bulk, or change in the mode of transport, is only a portion of a complete 
journey beginning and terminating beyond the frontier of the contracting party 
across whose territory the traffic passes. Traffic of this nature is termed in this 
article 'traffic in transit'. 

2. There shall be freedom of transit through the territory of each contracting 
party, via the routes most convenient for international transit, for traffic in transit 
to or from the territory of other contracting parties. No distinction shall be 
made which is based on the flag of vessels, the place of origin, departure, entry, 
exit or destination, or on any circumstances relating to the ownership of goods, 
of vessels or of other means of transport. ' 
Although the provisions of the GATT do not depart significantly from 
those of the Barcelona Statute on Freedom of Transit, there are two principal 
differences. The Barcelona Statute includes persons as well as goods in 
the definition of traffic in transit, but the GATT definition is restricted 
to the passage of goods. Insofar as means of transportation is concerned, 
the GATT article, unlike the Barcelona Statute, includes not only traffic 
along railways and navigable watercourses, but also all means of land 
transportation. However, like the Barcelona Statute, there is no mention 
of our special consideration for the needs of landlocked states in Article 
V of GATT. All parties to the GATT enjoy this freedom of transit on the 
basis of reciprocity. 

The Havana Charter 

The Havana Charter for an International Trade Organization, adopted 
in 1948, was the next international instrument dealing with international 
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trade after the GATT. Although the charter never came into force, it 
contained provisions recognizing the special situation of landlocked states, 
the first ever in an international instrument. Articles 10 and 33 of the 
Havana Charter dealt with freedom of transit of landlocked states. 
Although Article 33 closely followed the language of Article V of GATT, 
an interpretative note attached to it contained some interesting elements: 

If, as a result of negotiations in accordance with paragraph 6, a Member grants 
to a country which has no direct access to the sea more ample facilities than 
those already provided for in other paragraphs ofht icle  33, such special facilities 
may be limited to the landlocked country concerned unless the Organization 
finds on the complaint of any other Member, that the withholding of the special 
facilities from the complaining Member contravenes the most-favoured-nation 
provisions of this Charter. l6  

Moreover, Article 10 stipulated that 'facilities and special rights accorded 
by this convention to landlocked states in view of their special geographical 
position are excluded from the operation of the most-favoured-nation 
clause [MFN] '. l 7  

The Role of ECAFE 

Direct involvement of the UN and its specialized agencies in the problem 
of being landlocked began in the mid-1950s. A 1956 report of the 
Committee on Industry and Trade of ECAFE (the United Nations 
Economic Commission for Asia and the Far East) recommended that 'the 
needs of landlocked member states and members having no easy access 
to the sea, in the matter of transit trade be given full recognition by all 
member states and that adequate facilities therefore be accorded in terms 
of international law and practice in this regard'.'* The General Assembly 
of the U N  heeded this message and adopted a resolution in 1957 
endorsing and reiterating the recommendation of the committee." 

As we shall see later, it was actually the work of ECAFE that led to the 
adoption of an international convention devoted solely to the transit 
trade problem of landlocked states in 1965. Meanwhile, a resolution 
adopted at the Ministerial Conference on the Asian Economic Cooperation 
held in 1963, recognized the 'right of free transit for landlocked countries 
and the special considerations which apply to their transport and transit 
problems and the importance of the relationship of these problems to 
questions of regional cooperation and expansion of intra-regional trade'." 
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The Role of UNCTAD 

Chiefly as a result of the efforts made within ECAFE, a subcommittee 
on landlocked countries was established at the U N  Conference on Trade 
and Development (UNCTAD) held from 23 March to l 6  June 1964 'to 
consider the proposal for the formulation of an adequate and effective 
international convention, or other means, to ensure the freedom of transit 
trade of landlocked countries and to formulate recommendations on this 
matter for consideration by the c~rnmittee ' .~ '  

Once the subcommittee's work had been completed, UNCTAD 
adopted a set of eight principles for landlocked states, which provided the 
basis for a separate convention on their transit trade and was adopted in 
1965. In Principle I, UNCTAD stated that 'the recognition of the right of 
each landlocked state of free access to the sea is an essential principle for 
the expansion of international trade and economic development'. 
Principle IV dealt with freedom of transit: 

In order to promote hlly the economic development of the landlocked countries, 
the said countries should be afforded by all states, on the basis of reciprocity, 
free and unrestricted transit, in such a manner that they have free access to 
regional and international trade in all circumstances and for every type of 
goods.22 

The same conference also adopted a recommendation on the preparation 
of a convention relating to transit trade of landlocked states and called 
upon the U N  to convene an international conference on the subject in 
1965. Accordingly, an international conference was convened at the UN 
Headquarters under the auspices of UNCLAD from 7 June to 8 July 1965. 
The Conference adopted a landmark Convention on Transit Trade of 
Landlocked States. 

The United Nations Convention on Transit Trade of 
Landlocked States 

The 1965 United Nations Convention on Transit Trade of Landlocked 
States significantly strengthened the freedom of transit of such states. Its 
preamble restates and reaffirms the eight UNCTAD principles of 1964 
mentioned above. The main text includes quite a few other innovative 
provisions relating to landlocked states. For instance, Article 1 includes 
not only the passage of goods but also the passage of unaccompanied 
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baggage in the definition of t ra f ic  in transit'. Similarly, it provides for 
quite a broad definition of the term means of  transport to include, 
conditionally, even pipelines. Perhaps the most important of all is the 
guarantee in Article 2: 'Freedom of transit shall be granted under the terms 
of this Convention for traffic in transit and means of transport'. 

There are two other noteworthy provisions in the convention. One 
is Article 4, which requires states parties 'to provide, subject to availability 
... adequate means of transport and handling equipment for the 
movement of traffic in transit without unnecessary delay'. The other is 
Article 7, which requires states parties to take all measures 'to avoid delays 
in, or restrictions on, traffic in transit'. It goes on to state that 'Should 
delays or other difficulties occur in traffic in transit, the competent 
authorities of the transit State or States and of the landlocked State shall 
cooperate towards their expeditious elimination'. Last but not least 
important is the compulsory dispute settlement provision of Article 16: 
'Any dispute which may arise with respect to the interpretation or 
application of the provisions of this Convention which is not settled by 
negotiation or by other peaceful means of settlement within a period of 
nine months shall, at the request of either party, be settled by arbitration.' 

In many other respects, however, this convention repeats the language 
and substance of the Barcelona Statute and GATT Article V. It, too, accepts 
the principle of reciprocity, does not define the 'legitimate interests' of 
transit states, and requires a bilateral agreement with the transit state on 
the actual modalities of transit. Moreover, the effectiveness of this 
convention is rather limited as only very few transit states have ratified 
it. Thus, it is difficult to state that this convention created an unfettered 
universal right of landlocked states to freedom of transit across the 
territory of transit states. 

The Right of Free Access to and from the Sea 

As landlocked states are handicapped by not having seacoasts, their primary 
concern has long been to secure the right of free access to and from the sea. 
Although the 192 1 Declaration Recognizing the h g h t  to a Flag of States 
Having no Sea Coast adopted by the Barcelona Conference and the 1923 
Geneva Convention and Statute on the International Regime of Maritime 
Ports deal with certain maritime rights of landlocked states, their main 
efforts to secure the right of free access to andfrom the sea have taken place 
within the context of the developing international Law of the Sea. 
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This was only natural as they need not only international trade but 

dso the other freedoms of the high seas and the exploitation of the resources 
of the deep seabed to which they have rights equal to those of coastal 
states. Accordingly, it is within the context of the Law of the Sea that both 
the rights of access and freedom of transit have been d d t  with since fieedom 
of transit has been viewed as a natural corollary of right of access. 

The difference is that whereas freedom on transit as found in the 
Barcelona Statute and GATT is a substantive principle in its own right, 
the freedom of transit designed to realize the right of free access to and 
from the sea has been viewed only as a procedural rule. Accordingly, the 
efforts of landlocked states in various Law of the Sea fora have been to 
secure the right of free access to and from the sea in the belief that once 
this right has been secured, freedom of transit will naturally flow from 
the right of free access. 

The other reason for this emphasis on the right of access is that as 
freedom of transit has traditionally been viewed as a freedom available to 
all states on the basis of reciprocity, a claim by landlocked states to the 
right of free access to and from the sea by virtue of their being landlocked 
would not raise the issue of reciprocity. This would be a right available 
unilaterally to landlocked states as they need this right not only for 
international commerce but also to enjoy other freedoms of the high seas 
and to be able, at least in principle, to take part in the exploitation of the 
natural resources of the deep seabed. 

The First United Nations Conference on the Law of the Sea 

For the first time in the history of the UN, the General Assembly in its 
Resolution 1 105 (NI) of 2 1 February 1957 convoking a UN Conference 
on the Law of the Sea recommended that the forthcoming conference 
'should study the question of free access to the sea of landlocked countries, 
as established by international practice of treaties'. Accordingly, the 
conference assigned this subject to its Fifth Committee for consideration, 
and the result of the deliberations during the conference is Article 3(1) 
of the UN Convention on the High Seas, which reads as follows: 

In order to enjoy the freedom of the seas on equal terms with coastal states, states 
having no seacoast should have free access to the sea. To this end states situated 
between the sea and a state having no seacoast shall by common qreement with 
the latter, and in conformity with existing international conventions, accord: 
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(a) To the state having no seacoast, on a basis of reciprocity, free transit 
through their territory; and 

(b) To ships flying the flag of that state treatment equal to that accorded to 

their own ships, or to the ships of any other states, as regards access to seaports 
and the use of such ports.23 

This provision marked the first recognition of the special needs of land- 
locked states in an international treaty of universal character (indicated 
by the preamble, which states that the provisions of this convention are 
declaratory of customary international law). However, the weak language 
coupled with the word 'should', the requirement of reciprocity, and the 
explicit requirement of a bilateral agreement with the transit state to make 
the right of free access effective attracted criticism from landlocked states. 
It broadly reflected the various provisions of previous treaties dealing with 
such states. The weaknesses outlined above with regard to the Barcelona 
Statute were not remedied by this convention. The rights of landlocked 
states still remained non-self-executing and dependent on the goodwill 
of transit states. 

For these reasons, the landlocked states sought a separate convention 
dealing with their problem, and the result of that effort was the 1965 UN 
Convention on Transit Trade of Landlocked States, discussed above. As 
even this document did not fully satisfy the concerns of landlocked states, 
they kept pressing for a more satisfactory international legal regime dealing 
with their rights during the nine years of negotiations in the Third UN 
Conference on the Law of the Sea (UNCLOS 111). 

The Third United Nations Conference on the Law of the Sea 

AS the Second U N  Conference on the Law of the Sea held in 1960 failed 
to achieve anything significant, we pass directly to the third such conference) 
for which preparatory work was entrusted to the UN Committee on the 
Peaceful Uses of the Seabed and the Ocean Floor beyond the Limits of 
National Jurisdiction (the Seabed Committee) established in 1768. It was 
in this Committee that the problems of landlocked states were discussed 
after 1770. The famous Common Heritage Declaration of the UN ~eneral  
Assembly (Resolution 2749 (m of 17 December 1970) stated in 
Paragraph 5 that the deep seabed 'shall be open to use exclusively for ?eaceM 
purposes by all states whether coastal or landlocked without discrimination'. 
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This was followed by a number of General Assembly resolutions, various 
studies of the secretary-general and several reports of various committees 
on the problem of landlocked states and their participation in the future 
*ining of deep seabed resources. There were other activities that occured 
throughout the 1970s within other UN agencies such as ECAFE and 
uNCTAD relating to landlocked states, which sought to supplement and 
complement the activities of the committees and sub-committees of 
UNCLOS 1 1 1 . ~ ~  

During the nine years of negotiations in UNCLOS 111, a number of 
proposals were put forward by indvidual states, both landlocked and transit, 
as well as by groups of states, outlining their negotiating positions. While 
the landlocked states were keen to secure an unfettered right of free access 
to and from the sea, many transit states were anxious to have their sovereignty 
and territorial integrity preserved and not affected by the demands of 
landlocked countries. One other strongly contested issue between the 
landlocked and transit states was the question of reciprocity. The landlocked 
states insisted that reciprocity must be the basis for any cooperation between 
them and transit states. For instance, a document submitted to the 
conference by a group of landlocked states made the following comments 
on this question: 

As is known, the 1958 Convention on the High Seas in its Article 3, and in 
similar terms the 1965 New York Convention on the Transit Trade of Landlocked 
States in its Article 15, have secured to landlocked states the freedom of transit 
'on a basis of reciprocity'. These provisions were apparently based on a wrong 
supposition that both the landlocked countries and the transit states have 
comparable positions and identical needs for transit. This is however not the 
case, for the purpose of free transit of landlocked countries is just that of ensuring 
them the exercise of their right of access to and from the sea. 

In Article XVI, the present draft declares therefore that 'reciprocity shall not 
be a condition of free transit of landlocked states' the fulfilment of which might 
be required by transit states in favour of their own transit to any other country, 
for it would not be necessitated by the need for access to the sea. Such conditions 
would not be just, in particular, in relation to those landlocked countries which 
are surrounded by several transit states'.25 

However, as the aim of UNCLOS 111 was to adopt a convention on the 
Law of the Sea by consensus, it was necessary for all individual states as 
well as various groups of states to adopt a 'give and take' policy during the 
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negotiations. The negotiated provisions on landlocked states of the 1982 
UN Convention on the Law of the Sea are contained in Part X, Articles 
124-32. Perhaps the most important of these articles is Article 125: 

1. Landlocked States shall have the right of access to and from the sea for the 

purpose of exercising the rights provided for in this Convention including those 

relating to the freedom of the high seas and the common heritage of mankind. 
To this end, landlocked States shall enjoy freedom of transit through the territori 
of transit States by all means of transport. 

2. The terms and modalities for exercising freedom of transit shall be agreed 
between the landlocked States and transit States concerned through bilateral, 
sub-regional or regional agreements. 

This article does four important things. First, it guarantees the right of 
free access to and from the sea to landlocked states. Second, it also guarantees 
to them freedom of transit without any qualification if this freedom is to 

be exercised in relation to the right of free access to and from the sea. 
Third, it does not require a bilateral treaty with the transit state to be able 
to exercise the right of free access and freedom of transit. Only the detailed 
provisions of a technical character regarding the terms and modalities 
for exercising freedom of transit have to be agreed upon with the transit 
state. However, the actual right to exercise this freedom is itself no longer 
dependent on a bilateral agreement with the transit state. Fourth, brealung 
from the Barcelona tradition, it eliminates the requirement of reciprocity 

Part X of the 1982 Convention contains yet other provision with a 

positive and progressive character. Among them are Articles 126, 127, 
130, and 13 1 which deal with exclusion from the application of the MFN 
clause in arrangements relating to the exercise of the rights of landlocked 
states, prohibition on imposition of customs duties, taxes, and other charges 
on landlocked states' traffic in transit, imposition of a duty to avoid delays 
and other difficulties in traffic in transit and equal treatment of ships flying 
the flags of landlocked states in the maritime ports of coastal states. 

Not all the provisions of the convention on landlocked states are how- 
ever trouble-free. For instance, it still leaves undefined the concept of 
the legitimate interests of transit states. Under the pretext of the pro- 
tection of 'legitimate interests', transit countries can seriously undermine 
the rights and freedoms of landlocked countries. The term legitimate 
interests can be and has been interpreted by transit states according to 

their convenience. For instance, during UNCLOS 111, India stated that 
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in endorsing the rights of landlocked states, 'the legitimate interests of 
the coastal or transit state should also be borne in mind. Such interest 
might relate to the determination of routes and the protection of the 
security interests of the transit state'.26 Accordingly, India used this ap- 
proach to seriously impede Nepal's access to and from the sea in 1989 
when Nepal and India had some differences on other trade and political - 
issues that had very little to do with the exercise of Nepal's transit rights.27 

Although the claim of landlocked states to freedom of transit has 
been significantly advanced and strengthened by the 1982 UN Convention 
on t h e ~ a w  of the Sea, this freedom-concerns the exercise of the right of 
free access to andpom the sca by landlocked states. Insofar as thef.ee&m of 
nansit of landlocked states across the territory of hamit sutes to reach other 
states or other inland territory is concerned, the last legal word is the 
1965 Convention under which this freedom is, as stated earlier, available 
on the basis of reciprocity and subject to a number of other qualifications. 

Nevertheless, the 1982 Convention establishes once and for all the 
right of free access to and from the sea for landlocked states-a right of 
universal character-in international law. T h s  is perhaps the UN's greatest 
contribution to the cause of landlocked states. The LOSC, which has been 
signed by 159 states and entities, has already entered into force. Even before 
this occurred, many of its provision were widely regarded as representing 
custom. This is particularly true with regard to the provisions on landlocked 
states. 

Rights of Landlocked States to the Resources of the Sea 

When the UN was established, the maximum area of the sea that coastal 
states could lawfully claim as their territorial sea was no more than 12 
nautical miles from their baselines, the rest being open to all states, whether 
landlocked or coastal. However, the changes that have taken place in the 
Law of the Sea since the establishment of the UN have allowed the coastal 
states to appropriate for themselves a vast area of the sea under the concepts 
of the continental shelf and a 200-mile exclusive economic zone (EEZ) 
with little regard for the interests of landlocked states.28 

The richest areas of the sea, both in terms of living and non-living 
resources, are the areas now claimed by coastal states under these two con- 
cepts. What is more, as a result of the very liberal method of drawing 
baelines under the Law of the Sea and due to the acceptance of new 
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concepts, such as historic bays and archipelagic waters, large additiond 
areas of the sea have actually come under the direct control of coastal 
states. During this scramble for the sea, coastal states have dramatically 
expanded their jurisdiction over an area that was part of the global corn- 
mons until the establishment of the UN,  and the landlocked states have 
become silent victims of the entire process and have been unable to do 
much about it. 

The  UN Convention on the Law of the Sea leaves nothing for 
landlocked states in the continental shelf extending up to 200 miles, the 

area of the sea richest in mineral resources. Only if the continental shelf 
of a coastal state extends beyond 200 miles is that state required to make 
payments or contributions in kind through the International Seabed 
Authority for the exploitation of the non-living resources of that extended 
area. The relevant provisions of Article 82 of the LOSC to this effect are 
as follows: 

1. The coastal state shall make payments or contributions in kind in respect of 
the exploitation of the non-living resources of the continental shelf beyond 200 
nautical miles from the baselines from which the breadth of the territorial sea is 
measured. 

2. The payments and contributions shall be made annually with respect to 
all production at a site after the first five years of production at that site. For the 

sixth year, the rate of payment or contribution shall be 1 per cent of the value or 
volume of production at the site. The rate shall increase by 1 per cent for each 
subsequent year until the twelfih year and shall remain at 7 per cent thereafter. 
Production does not include resources used in connection with exploitation. 

4. The payments or contributions shall be made through the Authority, 
which shall distribute them to States Parties to this convention, on the basis of 
equitable sharing criteria, taking into account the interests and needs of 
developing states, particularly the least developed and the landlocked among 
them.29 

Similarly, the provision relating to the access of landlocked states to the 
fisheries resources of the exclusive economic zone of their neighbouring 
coastal states is very weak and may mean very little in practice. This is 
because the landlocked states' access is limited to 'an appropriate pan of 
the surplus of the living resources' of the EEZ of a neighbouring coastal 
state (emphasis added). Article 69(1) of the convention reads: 
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~mdlocked States shall have the right to participate, on an equitable basis, in 
h e  exploitation of an appropriate part of the surplus of the living resources of 
the exclusive economic zones of coastal States of the same sub-region or region, 
talung into account the relevant economic and geographical circumstances of 
all the States concerned and in conformity with the provisions of this article and 
of Articles 6 1 and 62.30 

Articles 61 and 62  require the coastal state to, inter alia, determine the 
allowable catch of the living resources in its EEZ and promote the objective 
of optimum utilization of the living resources in such a zone. As can be 
seen from Article 69(1), the access of a landlocked state to the EEZ of a 
neighbouring coastal one is somewhat limited and subject to a number 
of qualifications.3' For instance, according to Article 71, coastal states 
can deny this right altogether to landlocked countries if the former's 
economy is overwhelmingly dependent on the exploitation of the living 
resources of its exclusive economic zone. 

What is left for landlocked states to exploit with other coastal states 
is the 'biological desert' of the deep sea and the mineral resources of the 
deep seabed under an international regime established by the 1982 
Convention. However, as stated earlier, the significance of the deep seabed- 
mining regime created by the convention was diluted by an agreement 
concluded in 1994. 

Landlocked states were joined by a group of 'geographically 
disadvantaged states' during UNCLOS 111 in their pursuit of a claim for 
preferential treatment for them in the distribution of the proceeds from 
the mining of deep seabed resources. However, the coastal states, the 
majority at UNCLOS 111, did not concede this with regard to the mining 
of the deep seabed, let alone the mineral resources of the continental 
shelf. However, a few provisions in the deep seabed-mining regime of 
the convention seek to secure effective participation of landlocked states 
together with other developing countries in mining activities in the 
International Seabed Area. For instance, Article 148 provides that 

The effective participation of developing States in activities in the Area shall be 
promoted as specifically ~rovided for in this part, having due regard to their 
special interests and needs, and in  articular to the special need of the landlocked 
and geographically disadvantaged among them to overcome obstacles arising 
from their disadvantaged location, including remoteness from the Area and 
difficulty of access to and from it.32 
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Similar provisions can be found in other articles dealing with the Area 
(i.e., the deep seabed), especially in Articles 1 52 and 160 (2)  (k) . However, 
such statements are rather vague representing no more than rhetoric and 
can do very little to help the landlocked states to overcome the difficulties 
that they face because of their geographically disadvantaged position. 

Efforts ~ a d e  to Address the practical problems of 

 andl locked States 

UNCTAD 

Parallel to the international legal developments outlined in the preceding 
paragraphs, efforts have been made within UNCTAD since its estab- 
lishment to address the problems of landlocked states at a more practical 
level. In other words, these efforts have focused on devising effective 
means of materializing in practice the rights secured internationally by 
landlocked states. Quite early on it was realized that the problems of these 
states are such that they warrant detailed practical measures to enable 
them to benefit from the rights and freedoms secured by law. As most 
developing landlocked states gained their independence during the first 
three decades of the UN, they needed assistance in different forms to 

improve their economies. In addition to needing technical assistance to 

develop the best routes and modes of transit for their exports and imports, 
they also needed a fairer international trading system to enable them to 
compete with other countries. It is in these areas that the assistance of 
UNCTAD has played a crucial role. 

Although developing an international legal framework for their transit 
was a common effort of all landlocked states, whether developed or 
developing, for the long-term benefit of all of them, the activities within 
UNCTAD have been principally designed to promote the interests of 
devehping landlocked states. Owing to their economic strength as well 
as to the foresight and wisdom of their neighbouring coastal states, most 
developed landlocked countries had managed to secure satisfactory 
arrangements with their coastal neighbours by the time the 1982 Law of 
the Sea Convention was concluded. Accordingly, what follows is an 
examination of UNCTAD's role in promoting principally the interests 
of &eloping, and in particular, the least developed landlocked states rather 
than enhancing the interests of all landlocked countries in 

UNCTAD has indeed played a very important role in advancing the 
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cause of developing landlocked states, especially the least devel0~ed.~3 
~ t s  efforts have ranged from preparatory work for the 1965 New York 
Convention on Transit Trade of Landlocked States to identifying problems 
of developing landlocked states in regard to invisibles, including shipping, 
to studying and producing basic data on developing landlocked states 
and their transit neighbours, to examining transport networks, and transit 
and transport costs, and physical accessibility to foreign markets for 
landlocked countries. 

In addition, it has also proposed special measures, various programmes 
of action designed to alleviate the problems faced by developing landlocked 
states and prepared or commissioned country reports on individual ones. 
In doing so, UNCTAD has recommended measures for the improvement 
of transit transport infrastructures and services for landlocked developing 
countries. It has also organized, beginning in 1993, biennial meetings of 
governmental experts from landlocked and transit developing countries, 
representatives of donor countries, and financial and development 
institutions. 

The 1995 meeting adopted a Global Framework for Transit Transport 
Cooperation between Landlocked andTransit Developing Countries and 
the Donor Community, which, inter alia, outlines a wide range of rec- 
ommendations for further appropriate action to improve transit tmns- 
port systems.34 It spells out the measures necessary to resolve the problems 
of landlocked states, including a strategy for mutually supportive and 
beneficial actions by the landlocked and transit developing countries in 
all areas of the transit transport sector. This Global Framework has widely 
been regarded as a significant contribution of UNCTAD to the UN's 
development  objective^.^' 

Moreover, UNCTAD has committed itself to playing a leading role 
and to acting as a focal point in the UN system on issues relating to landlocked 
developing countries. A 1993 report by the UNCTAD Secretariat states 
that 'UNCTAD will continue to provide technical assistance to support 
the landlocked and coastal states in their efforts to improve the transit 
systems and will thus make its contribution in the various areas mentioned 
[in the report]'. Such areas include: 

(a) Accumulating, evaluating and disseminating information on transit marten, 
drawing lessons from experiences in different regions and sub-regions with regard 
to the design and improvement of transit systems; 

(b) carrying out  transit-related studies which help decision-makers, 
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particularly with a view to identifjring critical bottlenecks which could be removed 
quickly at minimum cost; 

(C) organizing training programmes tailored to the needs of transit policy- 
makers, managers, and operators; 

(d) monitoring the progress in the implementation of action by the 

international community related to the transit needs and problems of landlocked 
developing countries; 

(e) formulating measures to be adopted at the national, sub-regional, and 
international levels to improve the transit systems in the light of changing 
economic and political  environment^.'^ 

Indeed, these are precisely the types of activities that many landlocked 
developing countries would like to see carried out by UN bodies and other 
international organizations. As stated earlier, UNCTAD has already done 
a great deal to help the developing landlocked states in these areas. What 
remains to be seen is whether UNCTAD will be provided with necessary 
resources to continue and accelerate its very desirable work in this field. 

The UN General Assembly 

As a result of the work of UNCTAD, the specific actions required on the 
part of the international community have often been taken up by the UN 
General Assembly itself. For instance, in its Resolution 461212 of 22 
December 199 1, the General Assembly recognized that 'the lack of 
territorial access to the sea, aggravated by remoteness and isolation from 
world markets, and prohibitive transit costs and risks impose serious 
constraints on the overall socio-economic development efforts of the 
landlocked developing countries'. In the same resolution, it invited the 
secretary-general of UNCTAD to carry out specific studies in the following 
areas: 

(a) Implications of high transit costs on the overall development of 
the landlocked developing countries; 

(b) identification of specific areas in the context of sub-regional and 
regional cooperation for the promotion and integration of transit 
infrastructure and services and harmonization of transit transport policies 
and legislation and the assessment of regional trade possibilities for the 
expansion of the trade sector of landlocked developing countries; 

(C) improvement of current transit insurance regimes; 
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(d) application of new information technology to improve transit servica; 
(e) identification of specific training needs to improve the managerial - 

capacities and the skills of personnel involved in transit operations to ensure 
effective utilization of transit transport facilities; 

(f) development and expansion of all other alternatives andlor 
complements to ground transportation in order to improve the access of 
landlocked countries to foreign markets. 

The resolution appealed to all states, international organizations, and 
financial institutions and its implementation was viewed as a matter of 
urgency and priority. The specific actions related to the particular needs 
and problems of landlocked developing countries envisaged in resolutions 
of UNCTAD and other documents such as the Programme of Action 
for the Least Developed Countries for the 1990s, and the International 
Development Strategy for the Fourth United Nations Development 
Decade. The same appeal was reiterated in General Assembly Resolutions 
481169 of 21 December 1993 and 50197 of 20 December 1995. 

Other UN Bodies 

Many other UN bodies and specialized agencies support and supplement 
the activities of UNCTAD concerning the problems of landlocked states. 
Among them, the most active have been the UN Development Programme 
(UNDP), the UN Economic and Social Commission for Asia and the 
Pacific (ESCAP, formerly ECAFE), the UN Economic Commission for 
Africa (ECA), the U N  Economic Commission for Latin America and 
the Caribbean (ECLAC or CEPAL), and the UN Economic Commission 
for Europe (ECE). For instance, the ECA is currently involved in coordinating 
and facilitating the consolidation and establishment of a network of 
transport corridors with appropriate mixes of transport modes, including 
those that serve the interests of the landlocked states of Africa. It is also 
going to conduct a survey of transit costs for transit transport. Similarly, 
ESCAP has focused its assistance for the Asian landlocked and transit states 
on land transport, transit arrangements, environment and natural resource 
management, technical development and trade promotion. The ESCAP 
project on Asian Land Transport Infrastructure Development (ALTID), 
for example, is expected to be a major contribution to the development 
of transport infrastructure in the Asian region.37 
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Other International Treaties 

A number of other international treaties deal with various aspects of tran- 
sit transport. Among them are the 1972 Customs Convention on Con- 
tainers, the 1975 Customs Convention on the International Transport 
of Goods under TIR Carnets (TIR Convention), the Kyoto International 
Convention on the Simplification and Harmonization of Customs Pro- 
cedures, the 1982 International Convention on the Harmonization of 
Frontier Controls of Goods, the International Convention concerning 
the Carriage of Goods by Rail, and the Convention on the Contract for 
the International Carriage of Goods by Road.38 

The TIR Convention is designed to enable vehicles or containers car- 
rying the TIR Carnet to journey from their point of departure to their 
point of destination without having to undergo any customs examination 
when crossing intermediate boundaries. The Kyoto Convention, currently 
being revised, provides a comprehensive guide to the major customs pro- 
cedures. Similarly, the 1972 Customs Convention on Containers was 
designed to facilitate the use of containers by granting temporary admis- 
sion to a country, without customs documents being required on their 
importation and re-exportation, and without furnishing a form of secu- 

- - 

riv. However, the participation of developing transit and landlocked 
states in these treaty regimes has not been encouraging. If these states 
were to accede to these treaties and implement their provisions in practice, 
transit transport of goods to and from landlocked states would be less 
cumbersome, more efficient, and less time-consuming. 

From Norm-setting to ~rn~lementat ion 

As the process for firmly establishing the rights and freedoms of landlocked 
states in international law, especially those relating to freedom of transit 
and right of free access to and from the sea, has brought about a generally 
satisfactory outcome for landlocked states, attention is now focused on 
implementing these rights and freedoms in practice. Indeed, the adoption 
of the Law of the Sea Convention and its entry into force in 1994 have not 
left much room for the time being for further strengthening of the position 
of landlocked states in international law. It is now natural to pay more 
attention to the economic problems faced by developing landlocked states 
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in the face of their worsening economic situation, growing trade imbalance, 
and increasing economic marginalization. 

As stated earlier, of the 42 landlocked states, 3 1 or so are developing 
countries, among which 16 are least developed countries. That is one reason 
why the problem of landlocked states has been considered within a wide 
spectrum of UN activities dealing with developing and least developed 
countries. Leading in these activities has been UNCTAD. This agency has 
played a very important role in enhancing the cause of the developing 
landlocked states. However, forces at play within and outside the UN at 
this juncture in history are seelung to undermine the work of such agencies. 
In the name of restructuring and reorganization of the UN system, agencies 
such as UNCTAD seem to have been subjected to cut after cut in their 
budget and personnel. While the UN General Assembly is asking UNCTAD 
to do more for developing landlocked states year in year out, the diminishing 
resources at the disposal of this body do not seem to allow it to undertake 
the tasks assigned to it. 

Unfortunately, this seems to be the situation for many UN agencies 
involved in development activities. Most of the developed states wish to 
see a diminished role for the UN in development activities in order to help 
resolve the financial difficulties faced by this world body even as the political 
leaders in these states are advocating less government in their own countries 
and less action internationally on such issues. What is more, globalization, 
marketization, liberalization, and privatization have taken hold in more 
or less every area of economic activity, be it global or local, and private 
actors rather than public ones have become more influential in today's 
international economic climate. 

Currently, the principal concern of developed states appears to be to 
fight an economic battle to maintain their present level of prosperity 
rather than to extend a helping hand to less fortunate states. The idea of 
South-South cooperation has withered away in this process ~f~lobalization 
and liberalization. Overwhelmed by the forces of change, the developing 
states themselves are in disarray and are no longer capable of maintaining 
their solidarity to secure a fairer collective deal for them. Most of them 
are competing individually for prosperity and accelerating their efforts 
for industrial development. Left behind are those countries that are less 
developed among the developing states, and especially the least developed 
landlocked states who are geographically disadvantaged, economidly 
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we&, and are sorely in need of support from the UN and other international 
organizations. 

If the developed countries of the world were to halt the decay in their 
morality and revive the idea of a fairer international economic system 
for all, they would have to help the UN create a system designed to enable 
the landlocked states to compete on an equal footing in accordance with 
the GATT/WTO ideals of 'fiee and fair play for all'. The efforts of UNCTAD 
and other bodies have been geared to enabling the landlocked states to 
prosper on their own feet. These agencies should be allowed to continue 
and accelerate their efforts to this effect. What is needed is an efficient, 
cost-effective, and speedy system of transportation for these geographically 
disadvantaged states. They need help to  modernize the existing 
infrastructure and build new facilities for their exports and iqports as 
the international community has recognized that the 'geographical situation 
of landlocked countries is an added consnaint on their overall ability to 
cope with the challenges of development' (emphasis added)." 

~ e ~ i o n a l  and S u b - ~ e ~ i o n a l  

One of the ways the UN can help in this direction would be to bring the 
landlocked and transit states together to create sub-regional or regional 
regimes for cooperation to improve transport facilities for all participants. 
The U N  has played a rather encouraging role in promoting regional 
cooperation in other areas such as environmental protection through the 
Oceans and Coastal Areas Programme of the UN Environment Programme 
(UNEP). There are already regional economic or trading blocs in many 
parts of the world, which are encouraging developments. This process 
should be used to advance the cause of landlocked states. 

Indeed, the U N  Convention on the Law of the Sea, which is the latest 
word on the right of free access to and from the sea of landlocked states, 
speaks of the need for regional and sub-regional cooperation agreements 
for the implementation of the rights secured under the convention. One 
cannot agree more with Professor Glassner when he states that economic 
cooperation 'short of complete economic andlor political integration' 
among landlocked and their transit states, 'is the only way that the handicap 
of landlockedness can be overcome'.40 Indeed, the General Assembly of 
the UN has invited UNDP 'to promote, as appropriate, sub-regional, 
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regional, and inter-regional projects and programmes and to expand its 
support in the transport and communications sectors to the landlocked 
and transit developing countries and its technical cooperation for 
development geared towards promoting national and collective self- 
reliance among them'.41 

Conclusion 

Should there be an UNCLOS IV some time in the future, the landlocked 
states should endeavour to make their rights and freedoms self-executing, 
not dependent on the goodwill of transit states, and to have the term 
legitimate interests defined so that the latter cannot deny landlocked states 
their rights and freedoms under a variety of pretexts. Meanwhile, whatever 
the weaknesses of the 1982 Convention, it contains the best provisions 
possible at this point for landlocked states. That is why it is in their best 
interests to accede to or ratify the convention as soon as they can, for only 
then will they be able to claim their marine fishery rights, however weak 
and limited, in the EEZs of their coastal neighbours, participate in deep 
seabed mining activities through the International Seabed Authority, and 
benefit from the contributions to be made by coastal states from the 
exploitation of the natural resources in their continental shelves lying 
beyond 200 nautical miles. 

The same can be said of international treaties dealing with transit trans- 
port of goods. As stated earlier, many such treaties have not yet been 
ratified by many developing landlocked and transit states. There are a num- 
ber of reasons for such lack of participation. As pointed out in a report 
by the UNCTAD Secretariat, one of the principal reasons seems to be 
the absence of clear understanding on the part of such states of the con- 
tent and implications of some of the conventions: 

The implicit obligations and prospective benefits after ratification are not 
necessarily obvious. This is a major challenge to the relevant international and 
intergovernmental organizations like UNCTAD, the regional economic 
commissions, Customs Cboperation Council, etc, to provide technical expertise 
to those member states that require it so as to clvify the implications and benefits 
of adhering to these ~ o n v e n t i o n s . ~ ~  

Indeed, UNCTAD and other UN agencies can do a great deal to help 
landlocked states not only to enable them to benefit from the existing 
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international legal framework, but also to develop regional and 
gional transit transport projects for the mutual benefit of both transit 
and landlocked states.43 

This is because 

although the trade performance of landlocked developing countries depends 
critically on the nature of transit systems serving their overseas exports and 
imports, they, acting alone, cannot establish, manage and maintain such systems. 
Transit by road, rail or water necessarily implies the joint use by landlocked and 
coastal countries of the transport facilities of the latter, and also jointly agreed 
rules and procedures to facilitate speedy and efficient transit. Cooperation 
between landlocked countries and their transit neighbours is thus of critical 
importance.44 

This recognition of the importance of cooperation between the landlocked 
and their transit neighbours seems to have influenced the entire agenda 
of the UN and its specialized agencies in the recent past. Accordingly, the 
entire emphasis has been on the promotion of cooperative projects in 
different parts of the world in various areas of economic activity. This 
process is very encouraging and should be accelerated by the various UN 
agencies, such as UNCTAD and UNDI? After a period of norm-setting, 
the UN should now concentrate on implementing the norms enshrined 
in various international instruments. 

The UN has done a remarkable job in having the rights and freedoms 
of landlocked states firmly established in international law within the 
last five decades, but not enough in realizing these rights in practice. 
What are now needed are concrete supplementary and complementary 
measures based on regional and sub-regional cooperation between the 
landlocked and transit states to bring into effect the rights and freedoms 
of landlocked states, both for their benefit and that of their transit 
neighbours. 

With regard to the implications of these efforts of the UN for Indo- 
Nepal relations, it can be said that with or without a bilateral transit treav 
Nepal as a landlocked state is entitled to the rights embodied in the various 
international instruments, and whether or not Nepal or India become 
parties to the treaties discussed above, India is under an obligation to 

respect Nepal's rights under these treaties because most of their provisions 
have acquired the character of customary rules of international law. 
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The Marine Fishery Rights of   and locked 
States and ~e-pal's Rights in the EEZ of 

~eighbour ing Countries 

T he latter half of the last century became an era of great competition 
between coastal states to enclose as large areas as possible of the high 

seas within their zones of national jurisdiction.' Those areas of the high 
seas that continue to be 'open to all', have been radically reduced. With 
the introduction of the concept of the 200-miles Exclusive Economic Zone 
(EEZ) and the extensive claims to continental shelf areas, most of the 
economically valuable parts of the high seas are now subject to the 
jurisdiction of coastal states. The result is that often only the 'biologid 
d e ~ e r t ' ~  areas remain under the high seas regime. 

In the sixteenth century, coastal states such as Spain and ~ o r t u ~ a l '  
divided the ocean; between themselves, according to the current doctrine 
of mare ckzusum. However, the hard-won concept of mare liberurn now 
seems to be reversing itself because of the jurisdictional extensions of the 
coastal states. In the twentieth century, 'the era of the re-colonization of 
the seaL4 the 42 landlocked states (LLS) of the world have been struggling 
to obtain their fundamental rights of free access to and from the sea, and 
equal opportunities in the exploration and exploitation of the living and 
non-living resources they contain. 

Between the Barcelona Convention and Statute on Freedom ofTransit 
(1 92 and the 1982 Convention on the Law of the Sea (LOSC),~ the 
LLS have sought to assert greater rights. The LLS gained a few rights in 
attempts made prior to the Third UN Convention on the Law of the Sea 
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(uNCLOS 111). UNCLOS I11 provided them with an important 
opportunity, for it had been convened in order to seek to 'accommodate 
the interests and needs of all states, whether landlocked or coastal" under 
international law of the sea, in accordance with the UN's purpose, inter 
alia, 'to achieve international cooperation in solving international 
problems', e.g. those having an economic or humanitarian chara~ter .~  

Throughout the nine consecutive years of the conference period, the 
LLS strove to have their interests accommodated. Many coastal states, 
however, appeared to be against any significant concessions to the LLS, 
and finally a more or less coastal state oriented convention was adopted. 
The result is that the LLS have been described by writers such as Pre~cot t ,~ 
Wijkrnan,l0 Sinjela,' l and Larson12 as the 'great losers' in UNCLOS 111. 
However, some of the LLS' rights have been reaffirmed by the convention; 
some, although a limited number, have been introduced, and for some 
the prospects are good, so long as they are properly utilized. Among them, 
the marine fishery rights of the LLS, in general with reference to the high 
seas and in particular with reference to the EEZ, are of importance. During 
UNCLOS 111, the LLS spent a considerable amount of energy in securing 
their rights under the new EEZ regime, and for many reasons this regime 
is significant for them. 

This chapter aims at analysing the marine fishery rights of the LLS with 
particular reference to the EEZ. However, a discussion such as this must 
inevitably touch upon other issues concerning the entire body of problems 
faced by the LLS. That is why this chapter begins by an examination of 
the factual background of the LLS and their rights in general in relation 
to the law of the sea. It will then concentrate on the main issue, that of 
their fishery rights. Finally, an effort will be made to present some workable 
strategies for landlocked countries in general and Nepal in particular. 

Landlocked States: Factual ~ a c k ~ r o u n d  

Forty-WO states of the world13-12 in Asia, 15 in Africa, two in Latin 
America, and 13 in Europe (although the status of five of the European 
states is described by some jurists as 'somewhat controversial')'*-are 
landlocked, so defined by not having a sea coast. l 5  All LLS are separated 
from the sea by coastal states and, apart from Bolivia, Lesotho, and Malawi, 
all lie far from the sea. In the past, the so-called transit states, through 
which traffic must pass from LLS to reach the sea, particularly of Asia, 
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Africa, and Latin America, have been inconsiderate with regard to signifimt 
concessions to their neighbouring LLS. O n  many occasions these transit 
states, in their own national interests, have unduly pressurized the LLs 
even to the extent of hindering the supply of commodities necessary for 
the survival of human life.16 

The LLS belong to most economic and political groupings of the world, 
i.e., the European Union, the Organization ofAmerican States, the Non- 
Aligned Movement, and the Organization ofAfrican Unity, etc., but when 
the issue of facilities for the LLS is involved non-LLS often tend to ignore 
the interests of their economic and political allies. This was clearly seen 
during UNCLOS 111. Although currently very few LLS have a fishing 
fleet or the capacity to fish, this does not mean that they are unlikely to 

exercise their rights. Most of the LLS are poor. Among the 3 1 least developed 
countries of the world, 16 are LLS,17 and acutely in need of nutritious 
food for their increasing populations. According to Churchill and Lowe, 

- -  - 

not only do these LLS 'suffer from the lack of direct access to the sea and 
its resources but many of them are also deficient in natural land resources'.18 
That is why, rights to the living and non-living resources of the sea are vital 
to these states. Conscious of this, the LLS have been struggling to establish 
for themselves rights under general international law, for bilateral rights 
so often depend on the pleasure of the coastal states. 

The ~ i g h t  of Free Access to the Sea 

Until the 196Os, the LLS were primarily concerned with an assured right 
of free access to the sea. Without this right, no other rights, such as naviga- 
tion, exploration, or exploitation of the living and non-living resources 
of the sea, can be exercised. That is why, before assessing marine fishery 
rights, a brief look at the other rights of LLS seems necessary. Sinjela sug- 
gests that the right of free access to the sea by the LLS was 'originally 
founded on principles of natural law'. l9 He adds that this is a 'necessary 
corollary to accepted notions of freedom of the high seas'. From the earlier 
writings of Grotius up to Lauterpacht, many jurists have maintained that 
LLS have the right of free access to and from the sea in international law." 
Article 23(2) of the Covenant of the League of  nation^,^' the Barcelona 
Convention (1 92 Article V of GATT (1 948)," Article 33 of the Ha- 
vana Charter (1 948),24 and the U N  General Assembly Resolutions 1028 

and 1 105 (xi)26 have recognized the rights of LLS to free access to 
the sea. 
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Similarly, Article 3 of the 1958 Geneva Convention on the High Seas 
firmly recognixd such rights, but they werepamcm rtr contrahendo because 
of the requirement of 'mutual consent'. The terminology of Article 3 of 
the 1958 High Seas Convention is as follows: 

In order to enjoy the freedom of the seas on equal terms with Coasd States, 
States having no Sea-Coast should have free access to the sea ..." 

Hence, the right of access under the HSC appears to be kge fernmda rather 
than kx kzta because of the use of the word 'should' rather than 'shall'. As 
a result of Further attempts by the LLS in the ECAFE Manila Conference 
(1 963)28 and the Tehran Conference (1 964) ,2' in 1964 UNCTAD prepared 
a Convention on the Transit Trade of Landlocked States which was adopted 
by a UN Conference in 1965.)' Being the first convention solely relating 
to the rights of LLS, it provided wider rights because of free access to the 
sea for LLS, but its effect was considerably reduced by the insignificant 
number of ratifications: only 3 1 to date." 

After the efforts of LLS during UNCLOS 111, Part X of LOSC does 
grant them clear rights of free access to the sea. These rights are more 
forcefully phrased (i.e. with the use of the word 'shall') and are independent 
of the requirement of 'mutual con~ent' . '~ Yet still the terms and modalities 
for exercising these rights reside in mutual consent.j3 However, the transit 
state can neither deny the LLS rights of free access nor avoid entering into 
mutual agreements for the terms and modalities. Lauterpacht argues that 
'the legal right of freedom of transit arises independently of a treaty' and 
the coastal state, 'has a legal obligation to consent'.j4 This juristic view 
of the 'obligation to cooperate' resembles the purposes of the UN35 and 
the UN General Assembly Resolution 2625 ( x x v ) . ~ ~  It should also be 
borne in mind that the LLS' right is not only based on treaty provisions, 
but is also founded in customary international law. For over a century the 
right of transit has been exercised by LLS, and other states have consented 
to it. The International Court of Justice (ICJ) in the Right of Parsage 
case3' lends some support to this view. 

Other ~ i ~ h t s  

The LLS' rights of navigation, innocent passage, access to ports, and other 
facilities and immunities are also established as corollaries of the rights 
of free access to, and the freedom of, the high seas. The Treaty ofVersailles 
(1919)j8 (Art. 273)' and the various articles of HSC, TSC, and LOSC~' 
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have incorporated these rights: they are less controversial and are thus 

generally accorded to the LLS equally with other states. LLS have no 
rights to the sub-marine mineral resources of the rich continental shelves, 
Claims to the continental shelf, which began in 1945, were thought to be 
a derogation from the Grisbadarna ~ o c t r i n e ~ '  and the high seas rer communiJ 
character. Now, it has been considered to have entered into customaryas 
well as conventional international law, mainly through the North Sea 
~ o n t i n e n t a l ~ b e ~ c a s e s , ~ ~  the Continental Shelf Convention 1 958,42 and 
the L O S C . ~ ~  

The LOSC contains a number of provisions relating to LLS' rights 
to share in the revenues from the exploitation of deep seabed resources. 
Yet, due to the lack of consensus in adopting the LOSC, some of the 
developed countries (which were expected to contribute financially and 
technologically to exploiting the deep seabed minerals) did not become 
a party to it right until 1994 when the Convention entered into forceb4* 
This was one of the principal obstacles to the functioning of the Deep 
Seabed Authority. The provisions of the Convention concerning the mining 
of the deep seabed were changed in 1994 through an agreement to satisfy 
the few developed countries, mainly the US. Even then the US has not 
ratified the Convention. The idea of mining the resources of the deep seabed 
for the benefit of mankind as a whole is now a far-fetched phenomenon 
and therefore the LLS are not likely to derive any benefit from these resources 
in the near future. 

The Marine Fishery Rights of LLS 
Fishery Resources 

The sea has long been used primarily for navigation and fishing. Fisheries 
have provided a livelihood for a significant proportion of the world's 
population. For instance, the economy of Iceland is largely dependent 
on fish or fish products.45 Along with the recognition of this fact in the 
FisberiesJurisdiction case,46 the ICJ accepted the Norwegian dependence 
on fisheries and supported its claim in the An&-Norwegian fisheries casem4' 
Fisheries, although finite in comparison with some other natural resources, 
are capable of perpetual renewal, and through proper management the 
fish population can be increased. Larson says that 80 per cent of the earth's 
animal life is found in the oceans." In 1980,64.6 million tonnes of fish 
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were caught.49 ~ c c o r d i n ~  to the most reliable estimates, the potential world 
catch of familiar types of marine fish is around 100 million tonnes per 
annum." Its value is one of the major contributions to the total potential 
productivity of the world's oceans (which is worth at least 200 billion 
dollars) .l l The LLS are also among the claimants of this common, naturally 
endowed, wealth. Their rights will be examined by consideration of the 
high seas regime and the EEZ regime. 

Access to the ~ i ~ h  Seas' Fisheries' Resources 

Colombos writes: 'It follows from the doctrine of the freedom of the seas 
that fishing everywhere on the high seas is open to the subjects of all States'.52 
As we have seen, LLS have the right of free access to the sea for the purpose 
of enjoyment of the freedom of the high seas. Customary international 
law, Article 2 of the H S C  and Article 87 of the LOSC stipulate that on 
the high seas all states (including LLS) should enjoy, inter alia, freedom of 
fishing. 

However, for the LLS, exploiting fishery resources on the high seas is 
disadvantageous. The coastal states' jurisdictional expansion from the 
'cannon-shot' rule to 200 miles of EEZ has pushed the LLS' high seas 
access too far from the shore. This will obviously result in more expensive 
fishing but, most importantly, the larger concentration of fish is in the 
EEZ; the high seas are not considered rich. Most of the familiar types of 
marine fishery stocks are under pressure from over-exploitation: the 
remaining ones are expensive to exploit, of low value, and difficult to 
process. Moreover, the technologically advanced states, which are able to 
fish at greater distances, will certainly harvest more in this free area. AI1 
these factors make the LLS unable to effectively utilize their rights. 

Access to the EEZ ~isher ies  Resources 

Factual Background 

As far as marine resources are concerned, the EEZ is most important. It 
has embraced almost 36 per cent of the total area of the sea. Nearly 90 per 
cent of the world's fish catch is from the EEZ; 87 per cent of all hydro- 
carbon reserves, and most of the world's sea traffic and scientific research 
are also found in this area.53 
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Phy-toplankton, consisting of microscopic plants, is the basic food soure 
of fish. The richest phytoplankton pastures lie within 200 nautical miles 
of the continents. They need a supply of mineral salts, such as sodium 
chloride and calcium carbonate, as well as sunlight for their growth. These 
are commonly available in the upper layers of the seas around the world's 
coasts.54 That is why the largest concentration of fish is within the EEZ, 
and now it has become the centre of attention for LLS as well as coastal 
states. 

Significance of the EEZ 
The EEZ is an area beyond the 12-mile territorial sea not exceeding 188 
miles (or 200 miles from the base-lines). The  LOSC (while maintaining 
the freedom of the high seas, e.g., navigation, overflight, etc.), has given 
sovereign rights over this exclusive economic zone to the coastal state 'for 
the purpose of exploring, exploiting, conserving, and managing the natural 
 resource^'.^^ Akehurst argues that to some extent the word 'exclusive' is 
misleading because other states' economic interests are also included in 
this zone.56 The EEZ is a specific legal regime, sui generis in character, 
which is the result of the compromise between the major maritime powers 
(i.e. the developed states) and the developing ones. Although the LOSC 
itself has come into force, the concept of the EEZ is also considered to 
have been entered into the international law of the sea, both through state 
practice and through international judicial  decision^.^' 

When the coastal states began to claim an EEZ, no protests based on 
well-established rules were registered against such claims. In fact, some 
states, which had protested other states' earlier claims, began to claim 
theirs. Fishing zones' claims were motivated, as Harris states, inter alia, 
'by a genuine concern for conservation' of fisheriesm5* As early as 1985, 
104 out of 140 coastal states had claimed exclusive fishing rights within 
200 miles.59 The ICJ, in the FisheriesJurisdiction case, while declining to 
answer the UK's general question as to whether Iceland's claim was valid 
ergo omnes, held that Iceland's claim was not opposable to the UK.~' During 
UNCLOS I11 most of the states accepted the EEZ concept. Some states, 
such as the UK which did not initially claim an EEZ but an Exclusive 
Fishing Zone (EFZ), which is similar to the former but with particular 
respect to fishing rights, have not objected to the EEZ claims of other 
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states. Churchill and Lowe consider this new fisheries regime 'to represent 
customary international law' because of the 'wealth of State pactice3.61 

The LLS, although initially opposed to this concept, later sought to 
acmmmodate their own rights within the EEZ regime rather than to con- 
tinue to oppose it once its acceptance seemed certain. Through the 
Kampala Declaration ( 1 9 7 4 ) , ~ ~  an alliance between the LLS and Geo- 
graphically Disadvantaged States (GDS) (described by some writers as 'a 
private club'"), the Nandan Committee, the Group of 77, and the like, 
the LLS sought to incorporate their fishery rights into the LOSC. Most 
of the LLS voted in favour of the LOSC at its adoption. Within the 
LLS themselves, public opinion concerning the convention was enthu- 
siastic. A notable example is landlocked Switzerland's leading paper's 
comment that the adoption of the LOSC is a success 'against the law of 
the jungle', which appeared under the heading 'Le "niet" de M. ~ e a ~ a n ' . ~ ~  
With the exception ofAndorra, Byelorussia, the Holy See, and San Marino, 
all the LLS are among the 159 signatories65 to the LOSC; quite a few 
landlocked states, including Mali and Zambia, have also ratif ed it.a 

Therefore, this new fishing regime (and both EEZ and Exclusive Fishing 
Zone (EFZ) are considered on a par for the purpose of this chapter), being 
a part of customary and conventional international law, may not be 
challenged by the LLS or any other states. This is the context within which 
the fishery rights of the LLS will be examined. 

The LOSC Provisions 

Article 69(1) of the LOSC provides that the LLS 'shall have the right to 
participate, on an equitable basis, in the exploitation of an appropriate 
part of the surplus of the living resources' of the neighbouring coastal 
states' EEZ, 'taking into account the relevant economic and geographical 
circumstances of all the States concerned' and in conformity with other 
provisions. This vague, elastic, and windy language imposes a lot of 
qualifications on the rights of the LLS and still leaves some crucial questions 
unanswered. First, while the coastal state has the right, inter alia, to q h r e  
and exploit in its EEZ (Art. 51)(l)(a)), the LLS only have the right of 
~ b i t a t i o n .  Second, while coastal states have rights over the living and 
non-living resources of its EEZ, the LLS have rights only over the living 
resources. 
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Third, the LLS only have rights over surplus resources and not over 
the entire surplus, but only to 'an appropriate part of the surplus'. Who 
will decide what is an  appropriate part? Fourth, this participation must 
be 'on an equitable basis', but who is to decide how much is equitable? 
Between whom will this equitable basis apply? Is there no priority basis? 
Fifth, the relevant economic and geographical circumstances of all states 
concerned must be taken into account. Who is to take such account? What 
are relevant and irrelevant economic and geographical circumstances? 
Who is to decide this? Sixth, fishery rights will apply only in the same 
region or sub-region, but in the case of some states this may cause 
problems. Take, for example, the central African state of Chad which has 
as its immediate neighbours coastal states fronting the Mediterranean 
Sea, the Indian Ocean, and the Atlantic. Where is her region or sub-region 
for fishing? None of these questions are answered in this provision. Also, 
in section 2 of Article 69, still more qualifications are added, for the LLS' 
rights are made subject to agreement with other states. 

Total Allowable Catch, Harvesting Capacity, and Surplus 

The provisions of Article 69 are dependent on Articles 6 1 and 62. Article 
61(1) requires the coastal state to determine the total allowable catch 
(TAC) of fi sheries in its EEZ, and Article 62(2) requires the coastal state 
to determine its harvesting capacity. The difference between the TAC 
and the harvesting capacity is determined as surplus, over which the LLS, 
along with other states, have fishing rights. 

Here the question arises whether the coastal state is under an obligation 
to determine the TAC. The word 'shall' in paragraph (1) of Article 6 1, and 
other provisions of paragraphs (2) and (5 ) ,  appear to have made it obligatory. 
This is because the determination of the TAC is a technical task that is 
expected to be done on the 'best scientific evidence' available (para. (2)). 
Moreover, paragraph (5) gives LLS nationals access to the contribution 
and exchange of information such as 'catch ... statistics and other data'. 
However, if this data is simply not available, and in the absence of effective 
international organizations, the determination of the TAC, as Judge Oda 
says, would be 'extremely d i f i~u l t '~~- i t  could be set, according to Copes, 
'possibly at zero'.68 The same problems apply to the determination of 
harvesting capacity. 

Hence, the very existence of LLS rights in the surplus is entirely 
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dependent upon the coastal state determining that a surplus exists within 
its EEZ. This surplus is the difference between its declared TAC and icr 
own harvesting capacity. In the absence of objective data on both issues 

- 

it is a relatively simple matter for coastal states to determine that the TAC 
a d  harvesting capacity correspond and that there is therefore no surplus 
a d  LLS rights are effectively eliminated. 

Even if such a surplus is declared, the LLS have no automatic access 
to the surplus, for Article 62(2) provides that such access is to be exercised 
only through 'agreements or other arrangements', and pursuant to the 
terms, conditions, laws and regulations of the coastal states relating to 
the, inter alia, conservation and management of the fisheries. 

Coastal State Discretion 

Thus, it can be seen that the coastal state has wide discretionary powers 
in permitting the access of other states to its surplus. Despite the US proposal 
during UNCLOS I11 to specky priorities, in particular for the Article 
62(3) leaves this matter to the discretion of the coastal states. Although 
this article obliges the coastal states by the use of the word 'shall' to take 
into account the rights of the LLS, it still permits coastal states to take into 
account 'all relevant factors' or even its own national interest. Therefore, 
the rights given to the LLS by the LOSC, are, as Prescott concludes, 
'sufficiently ambiguous to allow any obdurate coastal state to stall 
applications from landlocked states indefinitely'." 

Other Provisions 

Article 69(3) attempts to secure the rights of the LLS even if the coastal 
states' harvesting capacity approaches a point where there would be no 
surplus. In this situation, the states concerned 'shall cooperate in the 
establishment of equitable arrangements on a bilateral, sub-regional, or 
regional basis to allow for the ~articipation of developing landlocked 
states' in that area. Thus, while Article 69(1) imposes legal obligations 
solely on a coastal state to give access to the LLS in the case of surplus, 
paragraph (3) widens this obligation from bilateral to multilateral regional 
or sub-regional cooperation. This provision again makes the rights of the 
LLSpaccum L contrahendo among the states concerned. Whereas the rights 
of paragraph (1) are for all LLS, those of paragraph (3) are for h v f h ~ i n g  
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LLS only. Paragraph (4) further narrows the rights of developed LLS: it 

limits their rights in the EEZ to developed states which will rarely have a 

surplus because of their high capability. 
If there is no surplus, there are no rights for developed LLS. O'Connell 

considers this as something of a concession to developing LLS, and as the 
effect of the New International Economic Order.71 Article 7 1 eliminates 
the LLS' rights of fishing where a coastal state's economy is overwhelmingly 
dependent on the fisheries. Who is to decide this? Can it be challenged? 
Can coastal states act arbitrarily? These unanswered questions and the 
provision without qualification endanger the interests of the LLS.72 

Article 72 restricts the LLS from transferring their rights to others. 
Prohibition also in joint ventures impedes the LLS' interests, not only in 
obtaining animal protein for their populations but also in employment 
opportunities and in developing their own fishing industries. 

Legal 

Legal rights without effective remedies are merely decorations. Disputes 
such as the refusal of coastal states to determine the TAC or harvesting 
capacity, or to allocate surplus, may arise. They may be settled, if not by 
negotiation, then by resource to any procedure agreed between themselves, 
or by submitting to a conciliation commi~sion'~ (although its report is 
not binding). However, it is important to note that under Article 297(3), 
LOSC certain key disputes are excluded from compulsory adjudication. 
Article 297(3) provides: 

'A State party which has made a declaration under paragraph I shall not be 
entitled to submit any dispute falling within the excepted category of disputes 
to any procedure in this Convention as against another State party without the 
consent of the party'.74 

Thus, the coastal states with whom the LLS have to assert their rights are 
not subject to the compulrory dispute settlement procedure in relation to 
virtually all the issues on which disputes may arise. Disputes may only 
be settled by this procedure by mutual consent. Mutual consent raises 
reciprocity. According to Caflish, these small LLS 'have no reciprocity to 
offer'.75 After surveying the national legislative trends of coastal states, 
M ~ o r e ' ~  finds that they have ignored any obligation to give access to any 
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surplus to foreign vessels. Therefore, it appears that the LLS are unlikely to 
get justice from coastal states. 

TO summarize, the LLS, as Sinjela concludes, 'have almost lost every- 
thing in an area that has traditionally been pan of the high seas'." Copes 
adds that the provisions relating to the LLS 'appear to apply no more 
than moral pressure to the coastal state'.7B However, there are many posi- 
tive aspects of the new regime on which something can be built. For the 
LLS, being pessimistic would mean losing even more, while to be opti- 
mistic is to assert something. Basically, the LOSC looks like a 'frame- 
work treaty' or hi-c&: it has stipulated basic rules and has lefi many of 
those questions apparently likely to arise in practice unanswered. Specifi- 
cally in the case of some provisions relating to the LLS, it is obvious that 
they were lefi in abeyance in the hope that the aspirations of the LLS 
would be achieved by friendly and cooperative bilateral, regional or sub- 
regional, arrangements between states. 

Conclusions and Suggestions 

The concept of the EEZ is recent, and this maritime zone is the richest 
in resources. It has embraced that large proportion of the high seas which 
was open to all. The provisions of the LOSC have succeeded in giving 
some rights to the LLS, albeit few. In reality, however, the situation has 
been made difficult and ambiguous so that almost all the rights of the LLS 
are dependent on the good faith of the coastal states. 

Article 300 of the LOSC obliges all states to act in good faith. Good 
faith is a well-established rule in international law.79 The coastal states are 
expected to act in good faith in order to enable the LLS to have access to 
an equitable share of EEZ fishery resources. The latter are given the right 
of access to the surplus fishery ~ i e l d ,  and most coastal states do generally 
have such a surplus. Even if the coastal states' harvesting capacity approaches 
theTAC, the LLS fishery rights are not e~tin~uished.~OThen coastal states 
are required to cooperate on a bilateral sub-regional or regional basis, 
with all the states concerned to give the LSS equitable rights. 

It can be seen, therefore, that under the LOSC regime the rights of a 
coastal state in its EEZ are not absolute, but nor are the rights of the LLS 
automatic. The balance between the two is maintained by the requirement 
of mutual arrangements between the states concerned." The coastal state 
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is under a duty not to act arbitrarily, and is under an obligation to enter 
into such mutual arrangements. 

Thus the LLS and the coastal states, through regional or sub-regional 
arrangements, can jointly exploit the living resources of the EEZ bf the 
states concerned. The African LLS, Zambia and Uganda, proposed in 
UNCLOS 111 that regional economic zones, be e s t a b l i ~ h e d . ~ ~  Paraguay 
and Bolivia made a similar proposal.83 Although these proposals for regional 
economic zones were not taken up and included in the LOSC, nevertheless, 

- 

regional arrangements could be made to exploit these areas. Alternatively, 
existing regional arrangements could be used to give LLS their maritime 
fishery rights on an equitable basis. - 

Arrangements could be made in Africa through the OAU, for example, 
by dividing the Afiican LLS into an East African regional cooperative group, 
a West African group, etc. The two South American LLS could also be 
given a means to enforce their rights through sub-regional arrangements 
with their neighbours, who each have a very large EEZ. The Asian LLS 
also have good prospects for such regional cooperation; for instance, seven 
South Asian states (two landlocked States, Nepal and Bhutan, and five 
coastal states, Bangladesh, India, the Maldives, Pakistan, and Sri Lanka) 
established the South Asian Association for Regional Cooperation (SAARC) 
for regional economic cooperation in 1 985.84 Each of the five coastal states 
has a rich EEZ, but these states (such as the Maldives) are unable to exploit 
all the living resources of their respective EEZ. If all these states were to 
come to a regional arrangement, financial and technical assistance might 
be forthcoming from international agencies (such as the World Bank, the 
Asian Development Bank, and the UN). These agencies would undoubtedly - 

prefer to assist with such regional arrangements aimed at developing the 
economies of the least-developed countries, particularly if this would assist 
in bringing the living standards of all these countries up to the basic level. 
Additionally, the rich area of the Indian Ocean could be exploited by means 
of joint ventures between such regional organizations and other 
technologically developed states, and the earnings shared on an equitable 
basis by all these poor countries. 

The most abundant fishery resources of the sea lie within the EEZ. 
Through proper exploitation, conservation, and management, its 
maximum sustainable yield can be approached. In this event, the TAC 
will also go up. The coastal states' harvesting capacity will generally not 
approach the TAC, for most developing states do not have the capacity 
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to harvest the enure allowable catch in their EEZ. If regional or sub-regional 
arrangements, similar to those proposed, are made, the productivity of 
EU ~ o u l d  be increased; resources that at present are not optimally utilized 
will be directed to where they are most needed; and the aims of the provisions 
ofthe LOSC relating to the rights and opportunities of the LLS will truly 
have been achieved. 

With regard to Nepal's rights in the fishery resources in the Indian and 
Bangladeshi EEZ in the Bay of Bengal, it is clear from the above discussion 
that Nepal is entitled to certain fishery rights in the EEZ of neighbouring 
countries under international law. However, Nepal does not seem to have 
explored this issue at all meaningfully. It may not be a practically attractive 
phenomenon at the moment for Nepal to aspire to exercise her limited 
fishing rights in the Bay of Bengal, but the country should register its 
interest in exercising her rights accorded by international law. 
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Transit Arrangements between 

~ e ~ a I  and ~ n d i a  

N epal shares a 500-mile border with India which remains open.' 
Although Nepal borders on China to the north, it is extremely difficult 

for Nepal to gain access to the Chinese market and to the sea via Chinese 
territories as Nepal lies on the southern slopes of the Himalaya. Nepal is 
surrounded by India from all other sides, i.e. the east, west, and south. 
Although Nepal has trade relationships with nearly 70 states, the bulk of 
its trade is either with India or through India. The nearest seaport to Nepal 
is 1127 km away in Kolkata, India. Nepal could use some of 
Bangladesh's ports, but Indian territory separates Nepal from Bangladesh. 
This makes Nepal virtually dependent on India for her access to the sea 
a d  international market. In other words, geography dictates the Nepal- 
India rela . t ion~hi~.~ 

At the moment there is a transit treaty between Nepal and India, but 
what happens when difficulties arise between the two countries coinciding 
with the expiry of the treaty? IS the right of free access of landlocked 
countries established in general international law? If so, does this right 
Operate even in the absence of a transit treaty with the transit state? If not, 
is this right conditional upon the conclusion of a transit treaty? Is Nepal 
entitled under international law to as many transit routes as are currently 
in use? If not, will NepalYs transit right be conditional upon its observance 
of the 'letter and spirit' of the 1950 treaty or upon Nepal's agreeing to a 

treaty favourable to India? Does international law oblige India to 
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negotiate and conclude a new transit treaty with Nepal upon the ex pi^ 
of the old one? These are the issues that this chapter aims to examine. 

The ~ n d o - ~ e p a l  problem from a Legal Perspective 

The principal international instruments concerning landlocked states 
are: the Barcelona Convention and Statute on Freedom ofTransit of 1921;3 
the High Seas Convention (HSC) of 1 958;4 the Convention on Transit 
Trade of Landlocked Countries of 1 965;5 and the Convention on the Law 
of the Sea (LOSC) of 1982 (which is yet to come into f o r ~ e ) . ~  Both Nepal 
and India are party to the Barcelona Convention and Statute. Nepal is 
party also to the 1958 High Seas Convention and the 1965 Convention 
on landlocked states, but 1ndia is not party to these conventions. Although 

both countries are signatory to the 1982 Convention, neither has ratified 
it. Thus, so far as the governance of India-Nepal bilateral transit relations 
by multilateral treaties is concerned, only the Barcelona Convention and 
Statute seems relevant. This does not explicitly provide a right of free 
access for landlocked states but provides freedom of transit. While Article 
1 of the statute defines the term 'traffic in transit', Article 2 lays down the 
principle that free transit should be facilitated by the states concerned. It 
reads as follows: 

Subject to the provisions of this Statute, the measures taken by the Contracting 
states for regulating and forwarding traffic across territory under their sovereignty 
or authority shall facilitate free transit by rail or waterway on routes in use 
convenient for international transit. 

As both countries are signatory to the 1982 Convention, which inter alia, 
guarantees the right of free access for landlocked states,' it could be argued 
that the signatories are obliged, under Article 18 of the 1969 Vienna 
Convention on the Law of Treaties, to which both Nepal and India are 
party, 'to refrain from acts which would defeat the object and purpose' 
of the C o n v e n t i ~ n . ~  Moreover, in view of the mandatory character of 
Article 125 (1) of the LOSC, and the approval of this provision by consensus 
during the UNCLOS 111, the right of free access as embodied in the 1982 
Convention could now be regarded as part of customary international 

A substantial weight of authority supports the view that the right of 
free access to and from the sea of landlocked states and the principle of 
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freedom of transit are now a part of customary international law, binding 
on all states.'' This was the view advanced by several landlocked states, 
including Nepal,' ' during UNCLOS 111. Scholars too support this view: 
Fawcett writes that 'a duty to accord freedom of transit on reasonable 
conditions to another is now a customary According to Lauterpacht, 
the right of transit exists in international law provided that the state claiming 
the right is able to justify it by reference to considerations of necessity or 
convenience and the exercise of the right does not cause harm or prejudice 
to the transit state." He goes on to state that 'When circwnstanm warranting 
a claim to transit exist, the legal right to freedom of transit then arises. It 
exists independently of treaty."* 

The question as to whether the right of free transit is established in 
general international law has attracted considerable academic debate and 
a survey of all the arguments advanced for and against it is beyond the 
scope of this chapter. In so far as our discussion is concerned, India implicitly 
acknowledged during the 1989190 crisis that the absence of an agreement 
did not excuse it from the obligation to provide access. Although RV. 
Narasimha Rao, the then Indian minister of external affairs, speakrng in 
the lower house of the Indian parliament on 26 April 1989, stated that as 
India was party neither to the 1965 Convention on landlocked states nor 
to the 1982 Convention on the Law of the Sea, 'in matters of transit, India 
has, strictly speaking, no obligation towards Nepal'. He, nevertheless, 
acknowledged during the same speech that 'In the field of transit, a landlocked 
counrry h a  a tight only to one transit route to the sea under International 
Law' (emphasis added). l 5  This was evidenced by the fact that even in the 
absence of a transit treaty India allowed, albeit under very restrictive 
conditions and only through two of the 15 transit routes that were in use 
prior to the expiry of the old treaty, Nepalese exports and imports to and 
from third countries. As Nepal had launched a publicity campaign to p n  
support and sympathy from the outside world in its ~ rob lem with India, 
Indian officials were m&ng strenuous efforts to convey the message that 
India did not intend to deny Nepal its right of transit even in the absence 
of a transit treaty.16 However, what India was saying was that because of its 
'special relationship' with Nepal it had been very 'generous' to its neighbour 
in extending transit facilities and now, as Nepal was intent on changing 
this special relationship, in the view of New Delhi, Nepal was merely another 
neighbour like Bangladesh and Palustan, and, thus, not worthy of 'generod 
treatment from India. 
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As quoted earlier, according to Indian officials, India was required by 
international law to provide only one transit route and not the 15 routes 
enjoyed by Nepal under the 1978 transit treaty. This assertion on India's 
part has, however, no legal basis. No international legal rule states that 
only one route is sufficient. Although Vascianniel8 writes that 'in strict 
terms, only one transit route is necessary for a landlocked state to reach 
the sea, and from this it may possibly be argued that additional routes are 
granted to the landlocked state for reasons other than those relating to 

its special geographical location', he fails to provide any clue on how he came 
to this conclusion. He seems to have left out of account the significance 
not only of Article V of the 1947 GATT (Article V of the GATT rules 
provides that the right of transit must be allowed 'via the routes [i.e. in 
plural] most convenient for international transit')19 and Article 2 of the 
Barcelona Statute on Freedom of Transit (free transit shall be facilitated 
by states concerned 'on routes in use convenient for international 
tran~it ').~' Also, other relevant doctrines of international law such as the 
doctrine of prescription, according to Lauterpacht, 'may be of relevance in 
determining whether a state is entitled to the continued enjoyment of a 
means of transit of which the transit state seeks to deprive it either by 
outright prohibition or by the modification of the conditions of transit 
in a manner so unreasonable or onerous as to be tantamount to 
prohibition'.21 

Nepal, for its part, argued that given its shape (Nepal is a narrow 
strip across India's northern frontier with a 500-mile border with India). 
geography (the terrain is mostly mountainous with several ranges running 
at different elevations from east to west and north to south), and the 
state of economic development (a large part of the country is still remote 
and not connected by modern means of transport to the capital and other 
industrial cities), Nepal needs several transit routes for its trade and 
communications. It is worth noting here that there remain some areas 
which cannot be reached by rail or road from other parts of the country 
without going via India. Nepal thus suffers from two geographical handicaps: 
one, that it is landlocked and the other that it is mountainous in nature 
without a proper network of modern transportation and communications. 
Because of this situation, there seems a clear need for several outlets not 
only for exports and imports, but also for the livelihood of some of the 
population. Although in ordinary circumstances a need might not justify 
a legal right, such a geographical need of a landlocked country justifies a 
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leg& right because the very source of the right of landlocked states is their 
special geographical situation. As 15 transit routes were in urr under the 
1978 transit treaty, India seems obliged under the Barcelona Statute to 
grant Nepd use of all the 15 routes even in the absence of a transit treaty. 
The words 'routes in use convenient for international transit' were inserted 
in Article 2 of the Barcelona Statute with a view to laying down that the 
right of free transit may not be exercised except over routes in existence. 
Hence, India is not obliged to construct new routes for Nepal but is obliged 
to allow Nepal's traffic transit through all routes in existence. 

On the basis of the provisions of Article 2 of the Barcelona Statute on 
Freedom of Transit and the other principles of international law and the 
provisions of international instruments described above, it could be argued 
that Nepal's claim to several outlets is justified under international law. 
HSC Article 3(2) requires the transit state to take into account the 'special 
conditions' of the landlocked state in concluding transit agreements to 
give effect to the transit right of that state. It appears that if Nepal is able to 
justify its demand for several routes of transit by reference to cor~siderations 
of necessity or convenience, India would be obliged to agree on the use 
of these routes. 

Both HSC Articles 3 and LOSC 125 require the transit states to 
conclude appropriate agreements with landlocked states to give effect to 
the rights and freedoms they enshrine. However, one could argue that 
dthough Article 135 (1) ~rovides for the right of free access for landlocked 
states, it does not provide independent measures for the implementation 
of this right as it is tied to freedom of transit. In other words, there is a 
right of free access for landlocked states but the exercise of this right will 
be governed by the rules of freedom of transit. Therefore, what seems 
more important here is the nature and scope of the institution of freedom 
of transit rather than the right of free access. Paragraph 2 of Article 125 
makes this point clearer: the bilateral, sub-regional or regional agreements 
envk* under this paragraph are for determining the terms and modalities 
firarcisin8 f eehm of mmitbut  not for exercising the right of free access 
to and from the sea. 

Nevertheless, as the legal effect of the notion of 'freedom of transit' 
can be equated to that of a 'right' of transit, the use of the term 'freedom of 
transit' in the second sentence of 1 and in ~ a r a ~ r a p h  2 should 
not be regarded as undermining the legal position of the landlocked states. 
This is because the notion of freedom of transit also implies that the transit 



106 1 Dynamics of Foreign Policy and Law 

state concerned cannot interfere with lawful transit. As the transit state 

has a legal duty under the institution of freedom of transit to allow lawful 
passage to landlocked states, the use of the term 'freedom' is, as Vasciannie 
writes, 'sufficient to ensure that the latter will have an enforceable claim in 
instances where their access to the sea is barred'.22 Therefore, 'In practical 
terms, this is equivalent to the result which would have been reached if 
free transit had been described as a 'right' in Part X.'23 

It could therefore be contended that the transit state has a duty to 

negotiate and conclude a transit treaty with its landlocked neighbour, d- 
though this argument may sound quite absurd in view of the rule that 
states, as sovereigns, are free to enter or not to enter into such treaties as 
they wish. Yet, as Lauterpacht argues, 'practice and precedent have ac- 
knowledged that in a number of respects the freedom of a State not to 

conclude a treaty is not absolute. The pactum de contrabendo is a notion 
familiar to international lawyers as a binding arrangement between states 
on points to be incorporated in a future treaty.'24 

LOSC Article 125 (2) requires the conclusion of an agreement between 
the transit state and landlocked states concerned. After agreeing to the 
major principle in paragraph 1, the provision of paragraph 2, which contains 
subordinate procedural arrangements for the realization of the foregoing 
provision, may have been left open in the understanding that it will be 
properly implemented in each and every situation according to the principle 
ofpacta runt servanh. As the terms and modalities differ according to the 
location and situation of a landlocked state, it is not possible to incorporate 
all these practical issues in an 'umbrella' convention such as the LOSC. 
Nevertheless, the words in paragraph 2, 'shall be agreed', are of great 
significance. The transit state can neither simply delay the negotiations 
nor impose difficult conditions. The effective exercise of freedom of transit 
under this convention depends upon the conclusion of appropriate 
agreements between the landlocked state and transit state concerned 
providing for the terms and modalities for such exercise. Therefore, it can 
plausibly be argued that as Article 125(2) is apactum de contrahendo, the 
transit state concerned would be legally obliged to reach an agreement 
with the landlocked one. 

However, a transit state could argue that this provision only requires 
it to negotiate and not necessarily to come to an agreement if it is not 
satisfactory to it. As Article 125(2) does not envisage the possibility of 
the transit and the landlocked state failing to reach an agreement, it does 
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not povide an alternative. A problem of this character does not fall under 
the competence of any tribunals established by the convention. Therefore, 
the refusal by a transit state to conclude an agreement could cause a serious 
poblem for the landlocked state concerned. This is what actually happened 
between Nepal and India in 1989, and Nepal had no alternative but to 
change its policy and concede to the conditions put forward by India. 
Nevertheless, when a landlocked state's demands are based on past practice 
or multilateral treaties, the transit state concerned seems obliged to conclude 
a transit treaty. That appears to be precisely the case between Nepal and 
India. The latter had concluded a separate transit treaty with the former 
in 1978 providing for 15 transit routes for Nepal.25 

Whether the past practice of these two countries amounts to a local 
custom26 and whether Nepal is entitled under the concept of local custom 
to the same facilities as those enjoyed in the p m  may be a matter for argument, 
but what is clear is that if Nepal is asking for no more than what it enjoyed 
in the past under the old treaty, India seems bound not only to enter into 
negotiations in good faith with Nepal but also to conclude an agreement.27 
D.B.S. Thapa, a former law secretary in Nepal, maintains that the 1 978 
Transit Treaty 'had codified customary practices existing between the 
two countries from time i m m e m ~ r i a l ' . ~ ~  While examining the nature of 
Indo-Nepal trade and transit relations in the aftermath of the 1970171 
crisis between these countries, Sarup concluded that India was 'under a 
legal obligation to facilitate and conclude a transit treaty with Nepal'.29 

One of the highly publicized issues in the 1989190 crisis with India 
was that Nepal w i t e d t o  conclude a separate treaty on transit with India, 
whereas India wished to conclude a separate treaty dealing with all matters 
of bilateral trade and transit. Strictly spekng ,  India does not seem obliged 
to conclude a separate treaty dealing only with transit, provided that it 
accords Nepal all the vansit hcilities that she is entitled to under international 
law and bilateral practice. It is however quite logical to argue that while 
trade is a periodic arrangement, transit is a necessary permanent condition 
for international trade for landlocked states and should be treated as such 
under a separate treaty.30 Then one might ask, should the transit treaty be 
of permanent character? The answer can be both yes and no. 

'Yes', in the sense that as the freedom of transit is recognized in inter- 
national law, that freedom should be incorporated in a permanent treaty 
whereby a change of mind of the transit state or the change of the gov- 
ernment in the transit state would not affect the transit facilities of the 
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landlocked country. As being landlocked is a permanent condition a 
treaty dealing with this condition, should also be of permanent character. 
'No', however, in the sense that neither the population nor the economic 
activities of the landlocked states are static, and their requirements of transit 
facilities tend to expand. The legal provisions have to keep pace with the 
changes in technology and science. From a purely legal point of view too, 
a permanent transit treaty is not necessary if we accept that freedom of 
transit is established in international law. A freedom already firmly estab- 
lished does not need ncw documents to establish it. As I stated earlier, as 
India recognizes Nepal's right of free access and freedom of transit under 
international law, there is no need to seek India's commitment through a 
permanent transit treaty. 

Although it may be helpful to insert a clause on freedom of transit in 
a bilateral treaty of permanent character spelling out the basic nature of 
the overall relationship between the two countries, a transit treaty that 
also deals with the terms and modalities of transit cannot be of permanent 
character. Alternatively, the transit right may be incorporated in a permanent 
transit treaty, provided that the treaty contains only the basic principles 
of transit and the details on the terms and modalities of the exercise of 
this right are incorporated in the protocols attached to it which could be 
reviewed periodically without affecting the main treaty. 

~ e ~ a l ' s  Transit Arrangements with ~ n d i a  

Background 

After India gained independence, a Treaty of Trade and Commerce was 
concluded by Nepal with India in 1950. Under this treaty India recognized 
in favour of Nepal 'full and unrestricted right of commercial nan~it'.~' 
Although this right was restricted to commercial transit, the facilities 
provided for such transit were generally favourable to Nepal. The Trade 
and Transit Treaty of 1 96032 between the two countries replaced the 1950 
Treaty of Trade and Commerce. Although the 1960 treaty also granted 
Nepal fairly liberal transit facilities, it made Nepal's transit right reciprocalJ3 
and no reference was made to its landlocked character. 

When this treaty expired on 3 1 October 1970, Nepal wished to conclude 
two treaties, one governing the right of transit and the other dealing 
with bilateral trade. This was after the adoption of the 1965 New York 
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Convention on Trade and Transit of Landlocked States, which recognizes 
in its peamble transit as a right of landlocked states.34 India, however, 
wanted both these subjects to be dealt with within a single treaty, maintaining 
that both were interrelated. As the differences could not be sorted out, 
Nepal proposed that the status quo of the expired treaty be maintained for 
another year to enable both sides to hold more talks towards concluding 
a new treaty. India declined this plea too and, according to Nepalese officials, 
resorted to pressure tactics by imposing restrictions on the export-import 
trade with Nepal and even stopped the supply of essential commodities 
to her. This action on India's part was characterized in Nepal as 'economic 
blockade'.35 

The political background leading up to this crisis seems to have been 
Nepal's unilateral denunciation in 1969 of a secret arms agreement signed 
in 1965 with India and Nepal's assertion that the 1950 Treaty of Peace and 
Friendship had fallen into disuse as India had not consulted Nepal either 
at the time of the 1962 Sin-Indian armed conflict or during the 1965 
Indo-Pakistan war. Nepal had also demanded the immediate withdrawal 
of the Indian military personnel deployed along Nepal's border with China 
as we1 as the Indian Military Liaison Group which had supposedly entered 
Nepal under the 1950 Peace and Friendship Treaty. Although this uneasy 
chapter in Indo-Nepal relations ended in the conclusion of a mutual trade 
and transit treaty on 13 August 1 97 1 ,  Nepal emerged as a clear loser as 
there was neither a separate treaty on transit nor a recognition by India of 
Nepal's demand for an overland transit route to Bangladesh (formerly East 
Palustan). Nepal lost on other fronts too. For instance, the term 'freedom 
of transit' was given a narrower meaning than under the previous treaty. 
India would have the right to take all indispensable measures to ensure 
that the freedom of transit, accorded by it on its territory did not in any 
way infringe on its legitimate interests of any kind.36 ~ c c o r d i n ~  to a former 
foreign minister of Nepal, India, under this treaty, could legally stop transit 
to Nepal if in its opinion Nepal was importing more than its requirement 
or exporting more than its available surplus because the freedom of transit 
was restricted to 'goods required by each contracting party and 
available for export from that party'.37 

After the expiry of the 197 1 treaty of trade and transit, India and ~ e ~ a l  
concluded on 17 March 1978 two separate treaties, one governing transit 
facilities and the other governing trade. This time Nepal had some reasons 
to celebrate the conclusion of the treaties. First, Nepal had secured a sepmte 
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treaty on transit, its long-standing demand. Second, the new transit treaty 
recognized that 'Nepal as a landlocked country needs access to and from 
the sea to promote its international trade'.38 Third, India agreed to provide 
Nepal necessary overland transit facilities through Indian territory (known 
as the Radhikapur route) to Bangladesh. Fourth, while the trade treaty 
was concluded for five years, the transit treaty was for seven years. This 
was done with the understanding that both treaties would not expire at 

the same time and separate negotiations could be conducted for separate 
treaties. It was hoped that this arrangement would make future negotiations 
easier and matters of bilateral trade would not creep in during negotiations 
for a transit treaty. 

Nevertheless, India was able to tailor things39 in such a way that not 
only both trade and transit treaties but also the agreements relating to 
petroleum products and some other essential commodities expired in March 
1 989.40 For some weeks chaos reigned in Nepal; the government claimed 
that no goods were entering Nepal from ~ n d i a ; ~ '  all exports and imports 
were suspended; long queues for essential commodities, including cooking 
fuel, sugar, salt, and other petroleum products, in cities like Kathmandu 
brought life virtually to a standstill. Although India stated that two transit 
routes would be kept open for Nepal's international trade in keeping 
with international law even in the absence of a transit treaty, owing to 
administrative confusion and chaos in the aftermath of the expiry of the 
trade and transit treaties, Nepal's international trade to and from the 
Indian port of Kolkata was hampered and essential commodities had to 
be flown in from other countries. Most industries were shut down due 
to the lack of raw materials and oil. Nepal's GDR which was growing at 

5.7 per cent annually before the crisis was reported to have contracted 
by 2 per cent in the financial year ending July 1990. 

These activities on India's part were described by Nepal as economic 
blockade, allegations denied by ~nd ia .*~  However, &er some weeks, Nepal's 
transit trade began to flow through the two transit points designated 
unilaterally for Nepal by India. This no-treaty regime continued for over 
a year and ended when both sides decided to revert to the status quo ante 
under a joint communiqud issued at the conclusion of the new Nepalese 
prime minister's visit to India in June 1990, and this unpleasant chapter 
was finally closed on 6 December 199 1 when the two parties signed two 
new treaties, one on trade and the other on transit. 
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principal Provisions of the 1 99 1 Transit Treaty43 

The Treaty ofTransit signed on 6 December 199 1 was the second separate 
transit treaty concluded by Nepal with India and the first one concluded 
after the overthrow of the panchayat system. The 1978 transit treaty was 
the first treaty between these two countries solely concerned with transit. 
Prior to that, transit matters used to be incorporated in single treaties dealing 
with both trade and transit. 

It should be stated at the outset that the 199 1 transit treaty repeated, 
with minor alterations, the provisions of that of 1 978.44 The preamble 
to the treaty recognized that 'Nepal as a landlocked country needs access 
to and from the sea to promote its international trade'. However, this 
recognition is diluted by the inclusion in the treaty of the principle of 
reciprocity. Moreover, the treaty fails to specify that as a landlocked coun- 
try Nepal has the right to free access to and from the sea or needs access to 
and from the sea in order to enjoy the freedom of the high seas. Under 
Article I the contracting parties agreed that: 

The Contracting Parties shall accord to 'traffic in transit' freedom of transit across 
their respective territories through routes mutually agreed upon. No distinction 
shall be made which is based on flag of vessels, the   laces of origin, departure, 
entry, exit, destination, ownership of goods or vessels. 

This article makes the transit right of Nepal subject to reciprocity, which 
is not consistent with the very concept of a right of free access of landlocked 
states. According to Article 125 of the LOSC, the right of free access to 
and from the sea is not subject to reciprocity but is unilaterally and solely 
available to landlocked states. 

Article I11 defines the term 'trafFic in transit', but the definition is 
narrower even than that for in the Barcelona Statute on Freedom 
ofTransit, let alone the LOSC. Among other things, the definition excludes 
persons, accompanied baggage, and most importantly, the means of transport. 
Article IV exempts traffic in transit 'from customs duties or other charges 
except reasonable charges for transportation and such other charges as 
are commensurate with the costs of services rendered in respect of such 
transit'. Article VII accords, ~ubject to Indian laws and regulations, only to 
merchantshipr sailing under the flag of Nepal treatment no less favourable 
than accorded to ships of any other foreign country. Although Nepal does 
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not at present have any warship, this article should have extended this 
facility to all ships flying the Nepal flag as Nepal may in the future need 
warships to protect its commerce and fishing vessels in the high seas and 
the Indian and, arguably, Bangladesh's EEZ under Article 69 of the LOSC 
when it enters into force.45 

Articles 11, VIII and IX of the transit treaty impose several types of 
limitations on the freedom of transit accorded to traffic in transit. While 
the limitations of Articles W11 and IX seem justifiable as being broadly 
in line with international practice, the limitations imposed under Article 
I1 raise some questions. This article reads as follows: 

(a) Each Contracting Party shall have the right to take all indispensable measures 
to ensure that such freedom, accorded by it on its territory does not in any way 
infringe its legitimate interests of any lund. 

(b) Nothing in this treaty shall prevent either Contracting Party from talung 
any measures which may be necessary for the protection of its essential security 
interests. 

The vague words 'all indispensable measures' and 'legitimate interests of 
any kind' might allow an obdurate government, and especially during 
friction between two countries, to impose unnecessary limitations on 
Nepal's transit rights: they should be more specific on ' rneas~res ' .~~ In 
the absence of any indication of what may be regarded as 'indispensable 
measures'" and 'legitimate interests', India may consider itself free to impose 
any restrictions deemed 'necessary'48 by it to protect its 'legitimate interests'. 
In fact, the limitation imposed under Article I1 (b) suffices to encompass 
the main purpose of limitations. The limitation imposed under Article 
I1 (a) is arbitrary, undesirable, and ambiguous. As the restrictions imposed 
under Articles VIII and IX of the transit treaty are designed to protect 
those interests of India which could appropriately be called 'legitimate 
interests', it is not clear what other interests are intended to be protected 
under Article I1 (a).49 

Details of port facilities and transit routes are incorporated in a protocol 
to the Treaty of Transit and exports and imports procedures applicable to 
Nepal's traffic in transit are outlined in a memorandum attached to the 
treaty. The protocol designates 15 routes for Nepal's traffic in transit. It 

allows Nepal to use both Indian rail and road facilities for her convenience. 
However, in contrast to the 1978 treaty, the 199 1 treaty does not provide 
Nepal any facilities in Haldia. The 1978 treaty had stated that India would 
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mange with the trustees for the port of Kolkata to make suitable land in 
Hajdia available for the construction of facilities for the storage of Nepalae 

cargo. 

Evaluation of the Treaty 

On the surface, Nepal seems to have achieved a satisfactory transit treaty 
with India as the latter conceded to the Nepalese demand for a separate 
treaty on transit and for 15 transit routes, in contrast to the stance taken 
by New Delhi during the Indo-Nepal stalemate that under international 
law Nepal was entitled to only one transit route. India agreed to continue 
to provide overland transit facilities through Radhikapur for Nepal's trade 
with or via Bangladesh. This could well be hailed as a success. However, 
the reality is that the entire exercise on the right of landlocked states during 
UNCLOS I11 and the incorporation in the resulting 1982 Law of the Sea 
Convention of the right of free access of landlocked states does not seem 
to have influenced the latest treaty. Nor, apparently, has account been 
taken of other provisions of the LOSC on landlocked states. For instance, 
the transit treaty disregards not only Article 125( l ) ,  but also Article 126 
of the LOSC. Nepal has secured neither simplified exports and imports 
procedures50 nor India's recognition of Nepal's 'right' of free access to 
and from the sea. No new facility has been added and no new concession 
secured. Rather, Nepal appears to have lost the facilities available to it in 
Haldia under the 1978 treaty. Most striking of all is the incorporation in 
the treaty of the principle of reciprocity. The elimination of the requirement 
of reciprocity in Part X of the LOSC represented a major breakthrough 
for the landlocked states, but if a bilateral transit treaty concluded nearly 
ten years after the conclusion of the LOSC still embodies the principle 
of reciprocity it could be regarded, from the international law point of 
view, as disastrous.51 

At first glance, Kathmanduj granting of reciprocal transit facilities to 
India does not sound disastrous so long as India is interested merely in 
securing general transit facilities in the event of need. In fact, India too is 
entitled to certain transit facilities under the general ~rinciple of the freedom 
of transit.52 The reality however is that Nepal's exercise of the right of free 

to and from the sea should not be made dependent on Nepal's granting 
similar facilities to India which is not landlocked. It is hardly justifiable to 
"k Nepal to offer similar facilities in return for something that is available 
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to Nepal by virtue of its being landlocked. AS the 199 1 treaty is intended 
to provide transit facilities to Nepal for her access to the sea, the reciprocity 
requirement seems, in practical terms, meaningless, as landlocked Nepal, 
by definition, lacks the means to reciprocate.53 In fact, India's transit trade 
through Nepal is nil; it does not actually need to use Nepalese territories 
for its international trade. India seems to have employed this reciprocity 
clause merely as political leverage. Moreover, the requirement of reciprocity 
incorporated in Article 1 of the transit treaty is in conflict with India's own 
admission in the preamble to the treaty that 'Nepal as a landlocked country 
needs access to and from the sea to promote its international trade'. 

So far as the Indo-Nepal relationship is concerned, the concept of 
reciprocity raises numerous issues. As stated earlier, India wishes to tie 

Nepal's transit right to other issues like bilateral trade, treatment of Indians 
living in Nepal, India's strategic interests. This is because Nepal and India 
have a very complex bilateral relationship governed by a number of treaties, 
some of which are quite ambiguous and outmoded. 

Nevertheless, the new transit treaty represents some success for Nepal 
in the sense that India, a regional superpower and a conservative transit 
state, agreed after all this legal wrangling to conclude a separate treaty on 
transit and conceded to the Nepalese demand to have 15 transit routes 
reinstated by the new treaty. The separation of transit matters from other 
bilateral issues is vital to Nepal and the new transit treaty has achieved this 
objective. From this, Nepal can hope that India will not try again in the 
hture  to exert pressure on Nepal by mixing the question of transit facilities 
with other bilateral matters. In that case Nepal's right of access will have 
been strengthened as a legal right rather than as facilities dependent on 
the transit state's goodwill. 
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~ydro-diplomacy between ~ e p a l  and India, 

and the ~ a h a k a l i  River Treaty 

A number of rivers originate in the Nepal Himalaya and flow through 
the valleys and plains of Nepal to India and ultimately to the Bay 

of Bengal. They can provide a great deal of hydroelectric power, a cheap 
and durable form of energy, much needed by populous nations such as 
India and Bangladesh. It is estimated that these Nepalese rivers could 
generate up to 83,000 MW of hydroelectric power,' which is more than 
the combined total hydroelectric power produced by USA, Canada, and 
Mexico. For instance, the Karnali Project, a single hydroelectric power 
project, will have an installed capacity of 10,800 MW, the second largest 
in the world.2 These rivers have also been very useful in irrigating the low- 
lying parts of Nepal as well as the fertile Indo-Gangetic plains in India. 
This is one of the reasons why India became interested from as early as 
the 1950s in utilizing the Nepalese rivers in the interests of both India and 
Nepal. 

However, many Nepalese took the view that India was keen to exploit 
Nepal's hydropower potential to its advantage. This opinion was based on 
Nepal's experience with the Koshi and Gandak agreements in the 1950s 
under which India secured disproportionate benefits to Nepal's 
detriment.3 The public opinion in Nepal has always been critical of these 
WO agreements. As the barrages were constructed quite close to the India. 
border, Nepal was unable to benefit from them. Had the projects been 
located further up in Nepal, it could have received a fair share of waters 
for irrigation from them. What is more, a large area of Nepal bordering 
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India was submerged by the execution of these projects meant to benefit 
India, with Nepal on the receiving end of the negative impact of the 
projects.4 Addressing the Nepal Council of World Mairs in August 1996, 
the then minister for water resources called these agreements 'unequal 
Igreernents'.5 He said that the Koshi and Gandak Projects, though built 
on Nepalese territory, 'gave Nepal few palpable benefits. Nepal had 
entered into these project arrangements at a time when it was extremely 
ill-equipped in terms of its administrative set up, technical expertise, 
international exposure, negotiating experience, and above all, awareness of 
the country's resources and their utility'.' A former Indian foreign secre- 
tary acknowledges that the benefits of the Koshi and Gandak agreements 
to Nepal 'proved marginal and negativeP.' 

It was this hang-up of the past that led to the insertion of a clause, at 
the insistence of all major political parties within Nepal, in the new 
Constitution of Nepal of 1 9908 to ensure that no government in Nepal, 
whether under Indian pressure or otherwise, could conclude a treaty to 
utilize and share the water resources of Nepal without securing a two- 
thirds majority in parliament. It is against this background that it is proposed 
to analyse in this chapter the provisions of the ~rincipal water resources- 
related treaties concluded between Nepal and India. 

During the ~ r i t i s h  Raj 

Water cooperation between India and Nepal began in 1920 during the 
British Raj in India. Earlier however, during the rapid expansion of the 
Raj in South Asia, Kathmandu with its temperate climate was perhaps 
eyed by the British as a probable summer capital for the Indian Domin- 
ion. As a result, Britain and Nepal went to war in 18 15. There were WO 

legendary and equally patriotic leaders in Nepal, Amarsingh Thapa and 
Bhimsen Thapa, who held diametrically opposed views about the idea 
of going to war with the then expanding and mighty British empire. 
Bhimsen Thapa won the argument and, with the support of Amarsingh 
Thapa, Nepal, a tiny Himdayan kingdom, went to a WO-year war with 
Britain. Although the war ended with the conclusion of a peace treaty 
between Nepal and Britain in 18 17, known as the Treaty of Sugauli, Nepal 
came out a clear loser. Nepal ceded nearly one-third of its territory-the 
low lying and most fertile territory bordering India-to Britain. From 
then on Nepal followed a policy of withdrawal and isolation while the 
argument on the wisdom and farsightedness on the part of the political 
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and army leaders to go to war with Britain kept on rumbling within the 

country. 
However, &er some time, when the consolidation of the Raj was clearly 

in sight, the Nepalese rulers adopted a policy of cooperation with the 
British. It was at this juncture of history that Nepal started supplying its 
own troops, known as the Gurkhas, for the services of the Raj and permitted 
the recruitment for the British army of ~ o u n g  people from the hills and 
mountains of Nepal with inborn resilience and tough physical character, 
qualities greatly in need in the armed forces created for the sustenance of 
the Raj. It was this spirit of cooperation demonstrated by the rulers of 
Nepal that led Britain to voluntarily return to Nepal part of the territory 
ceded by the latter during the 18 15-16 war. It was in this climate of 
cooperation that Nepal concluded a first ever water cooperation treaty 
with Britain in 1920 designed to facilitate the construction of a canal for 
irrigation purposes by Britain on the Mahakali River, known in India as 
the Sharada River. 

Under the 1720 agreement, Nepal agreed to provide some 4,000 acres 
of land to the British government for the Sharada Canal Project. In return, 
the British government was to give Nepal land equal in area that is adjacent 
to the Indian territory. In addition, Nepal was to receive from the British 
government free of charge a supply of 460 cusecs of water. Provided that 

there was a surplus available, Nepal would also receive a further supply 
of up to 1,000 cusecs of water for cultivation from the Sharada canal's 
headworks during the kharifseason (rice plantation time), i.e., from 15 
May to 15 October; and 150 cusecs during rabi (dry season), i.e., from 
15 October to 15 May. Nepal was not required to make any contribution 
towards the costs of construction of the canal. Thus, it was basically a land 
exchange (in equal amount) agreement concluded between the two 
governments under which Nepal stood to gain some additional benefits 
from the project (in terms of the supply of water free of charge) in return 
for its decision to cooperate with the British government. 

After Indian Independence 

(i) The Koshi Agreement 

The second example of water cooperation between India and Nepal is the 
Koshi Agreement, concluded between the two countries in 1954 to utilize 
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[he waters of the River Koshi, Nepal's third biggest river, for the generation 
of hydroelectric power and irrigation. The agreement provides for the 
construction by and at India's cost a barrage, headworks, and other 
appurtenant work(s) inside Nepal about five miles up-stream of a Nepalese 
town, Hanuman Nagar, on the Koshi River with afflux bond and flood 
bulks, and canals and protective works, on land lying within the territories 
of Nepal, for the purpose of flood control, irrigation, generation of 
hydroelectric power, and prevention of erosion of areas in Nepal on the 
right side of the river, upstream of the barrage. The agreement envisaged 
that a large land area within Nepal would be submerged once the project 
was completed. Nepal also agreed to authorize and give necessary facilities 
for investigations of storage or detention dams on the Koshi or its tributaries, 
soil conservation measures such as check dams, afforestation, etc., required 
for a complete solution of the Koshi problem in the future. Nepal permitted 
the Indian government to quarry the construction materials required for 
the project within Nepal. 

Article 4 of the agreement gave complete freedom to India 'to regulate 
dI the supplies in the Koshi River at the barrage site and to generate power 
at the same time for the purposes of the project'. This was without prejudice 
to Nepal's right to withdraw for irrigation or any other purpose in Nepal 
such supplies ofwater as may'be required from time to time. India would 
be the owner of all land acquired for the project, albeit Nepal retained 
sovereignty rights and territorial jurisdiction over such land. Nepal would 

permit India to quarry the construction material required for the project 
w i h  Nepal. The agreement gave Inda a free hand to construct and maintain 
roads, tramways, ropeways, etc., required for the project in Nepal and 
vested in India the ownership and the control of the metalled roads, 
tramways, and railway. 

What is more, it required Nepal to grant its consent and ~rovide Iand 
for these purposes or for the future construction of storage or detention 
dams and other soil conservation measures not only on the main Koshi 
hver but also on its tributaries on payment of compensation. Although 
Nepal retained the navigational rights on the Koshi River, the use of any 
water-craft like launches and timber rafis within two miles of the barage 
and headworks was to be controlled by the Indian authorities. Likewise, 
fishing, even by Nepalese people, within two miles of the barrage and 
headworks was prohibited. 

In return for all this, Nepal would be entitled to use up to 50 per cent 
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of the hydroelectric power generated at the barrage site power house on 
payment of such tariff rates as may be fixed for the scale of power by the 

Indian government in consultation with the government in Nepal. It wa 
also to receive royalty in respect of power generated and utilized in India 
as well as of stone, gravel, and ballast obtained from Nepali territory for 
the construction and the future maintenance of the barrage at rates to be 
settled by agreement. The land required for the purposes of the project 
was to be acquired by Nepal, and India was to provide compensation for 
such land. 

As is evident from the above summary of the principal provisions of 
the 1954 Koshi Agreement, it was an agreement concluded to generate 
electricity and provide for irrigation mainly for India. The project was to 
be constructed within Nepal using a major Nepalese river and flooding 
Nepalese territory but Nepal was to receive little in return from it the bulk 
of the benefits going to India. Ironically, this agreement concluded by a 
newly independent Asian brother with its small neighbour proved to be a 
lopsided one and a great deal worse for Nepal than that one concluded 
with British-Indian government in 1920. While the agreement with 
Britain provided for some additional benefits such as a supply of certain 
amount of water and electricity free of charge to Nepal for its willingness 
to cooperate in a land exchange agreement for a similar project on the 
River Mahakali, the agreement with India provided no such benefits for 
Nepal. Nepalese territory and a Nepalese river were to be used by India 
for its own irrigation and electricity needs without offering Nepd any 
substantial benefits in return. 

This inequality in the agreement and the absence of mutuality created 
resentment within Nepal and the agreement was branded as a 'sell-out' to 
India in certain quarters. In the face of such public criticism of the agreement. 
India and Nepal decided to amend it in 1966. However, Nepal still holds 
the view that even the revised agreement did not go far enough to remedy 
the inequality in the 1954 agreement. As the project envisaged by the 
1954 agreement was already in place, there was not much left to negotiate. 
The revised agreement was partly to legitimize the deviation from the 
original agreement that had occurred during the construction of the project 
and partly to insert new provisions to strengthen Nepal's position vis-g- 
vis certain matters relating to it. 

While the original agreement did not state anything about its duration. 
which perhaps implied that it was for an indefinite period, the revised 
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lgrment said that it would remain valid for a period of 199 years. Another 
change to the agreement was that the land that Nepal had made 

avilable to India for the project was on lease and the duration of the lease 
wu 199 years. Unlike the previous agreement, the new one did not transfer 
to India the ownership of the land allocated for the project, but only leased 
it, and in return Nepal was to receive an annual rent from In&a in lieu of 
the use of the land for the project. Under a separate letter exchanged between 
the two governments, after the conclusion of the new agreement, it was 
envisaged that Nepal would be able to take over the project properties at 
the end of the lease. In that case Nepal would compensate India to 'cover 
borne the cost born to date and such other cost as may be incurred in 
future by the Government of India with the agreement of His Majesty's 
Government [of Nepal] ' . 

The revised agreement required India to seek prior approval before 
carrying out any construction or other work relating to the project. The 
wording regarding the utilization of the waters of the Koshi ILver was 
changed to make it clear that Nepal would have every right to withdraw 
for irrigation and for any other purpose in Nepal, water from the river 
and from the Soon-Koshi River or within the Koshi basin from any 
other tributaries of the Koshi River as may be required from time to time 
and that In&a would have the right to regulate only the balance of supplies 
in the river at the barrage site thus available from time to time and to 
generate power at the Eastern Canal. The agreement also expanded the 
scope of Nepal's entitlement to the hydroelectric power generated by 
my power house constructed under the agreement to include in Nepal's 
50 per cent share of the power generated, not only the power generated 
at the barrage site as envisaged in the old agreement but also that generated 
by any power house situated within a 10-mile radius from the barrage site. 

The revised agreement also made it clear that all navigation rights in 
the Koshi ILver in Nepal shall rest with Nepal. Nepal reserved the right to 
issue permits for the use of any water-craft like boats, launches, and timber 
rafts even within the two miles of the barrage and headworks. Under the 
old agreement this right belonged to the Indian executive engineer of 
the barrage. Similar changes were made with regard to the fishing rights. 
The new agreement also for the establishment of an Indo-Nepal 
Koshi Project Commission. ~ ~ t h  the old and new agreements contained 
a provision for arbitration for the settlement of disputes arising out of 
the operation and implementation of the ~rojec t  or the application or 
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interpretation of the agreement. Under a separate letter exchanged between 
the two governments after the conclusion of the new agreement, India 
agreed to surrender to Nepal part of the land obtained by India under 
the old agreement on which the Nepal Link Bund was situated. All in dl, 
the new agreement seems to have been concluded by the new panchap 
government to minimize the damage done to the interests of Nepal under 
the old agreement concluded by a Nepali Congress government. 

(ii) The Gandak Agreement 

Soon after the conclusion of the Koshi Agreement, India and Nepal 
concluded another agreement in 1959 relating to the Gandak Irrigation 
and Power Project, to utilize the waters of the River Gandalu, the second 
largest river in Nepal, for the generation of hydroelectric power and 
irrigation. The agreement provided for the construction within the 
territory of Nepal of a barrage, canal head regulators, and other appurtenant 
works for purposes of irrigation and development of power for Nepal and 
India. The nature and scope of this agreement is very similar to the original 
Koshi Agreement concluded in 1954. Nepal was required to acquire or 
requisition, as the case may be, all such lands as are required by India for 
the project and transfer such lands to the latter on payment of reasonable 
compensation by India. 

All works connected with the project in the territory of Nepal was to 
become the property of and be operated and maintained by India. The 
government of India was to construct at their own cost for the benefit of 
Nepal the Western Nepal Canal, including the distributory system for 
it, down to a minimum discharge of 20 cusecs of water to provide flow 
irrigation in the gross command area estimated to be about 40,000 acres, 
and the Eastern Nepal Canal up to the River Bagmati, including the 
distributary system, down to a minimum discharge of 20 cusecs ofwater 
to provide flow irrigation in Nepal for the gross command area estimated 
to be 103,500 acres. 

As was the case in the Koshi agreement, the principal purpose of the 
Gandak agreement was to generate hydroelectric power and irrigation 
mainly for India. Nepal was to receive only a small amount of power, i.e. 
15,000 KW, generated by the project on payment of a charge based on 
the actual cost of production plus the cost of transmission. The rest of the 
electric power was to go to India. Although Nepal would continue to 
have the right to withdraw for irrigation or any other purpose from the 
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river or its tributaries in Nepal such supplies of water as required from 
time to time, this right was restricted by the requirement that such exercise 

rights by Nepal was not to affect the water requirements of the project 
a set out in the schedule annexed to the agreement. The schedule gives 
the minimum quantities of water required for the project &er making 
the allowance for the withdrawal of water from the upper reaches of the 
Gandak River and its tributaries sufficient for the irrigation of 200,000 
acres which was the maximum area estimated to be available for the purpose 
at the time of the conclusion of the agreement. 

A letter exchanged between Nepal and India on the day this agreement 
was signed, states that if at any time, due to natural causes, the supplies 
in the river are insufficient for all the purposes, Nepal would be entitled 
to continue to withdraw water sufficient for the irrigation of an area up 
to 200,000 acres. However, the principal agreement further provided in 
Article 10 that whenever the supply of water available for irrigation falls 
short of the requirements of the total area under the project for which irriga- 
tion has to be provided, the shortage would be shared on pro rata basis 
between Nepal and India. Like the Kosh Agreement, this one also included 
a provision for arbitration of any dispute arising out of the application 
and implementation of the agreement. However, unlike the revised Koshi 
agreement, the Gandak agreement appears to remain valid for an indefi - 
nite period and no amendment was made to this when the Koshi agree- 
ment was revised. 

(iii) The Tanakpur Agreement 

A newly elected government of the Nepali Congress Party concluded in 
1991 an agreement with immediate effect with India to allow it to build a 
577-metre long afflux bond on Nepalese territory to ensure the success 
of an Indian hydroelectric power project being built at Tanakpur, located 
on the Indian side of the Indo-Nepal border river (i.e. the Mahakali), 
using the waters of this river. 

An Indo-Nepal Joint Commission had been established by the 
governments of the two countries in order to help identify areas for mutual 
economic cooperation between the two governments and advise them 
O n  the feasibility and rnodalities of such cooperation. This joint commission 
had been asked, inter to examine the possibilities of cooperation in 
harnessing Nepal's water resources in the interests of both India and Nepal 
and to make appropriate recommendations to the governments. In order 
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to facilitate its work on cooperation in matters relating to water resources 
the commission had set up a sub-commission on water resources. On the 

basis of the recommendation's of the sub-commission, the joint commission 
took certain decisions in the form of Agreed Minutes on 5 December 
199 1 which included the following decision on the Tanakpur barrage 
project: 

(i) The site at Mahendranagar municipal area in the Jimuwa village will be made 
available for rying up of the Left Afflux Bund, about 577 metres length (with an 
area of about 2.9 hectares) to the high ground on the Nepalese side ... The 
availability of land for construction of Bund will be effected in such a way by 
HMGIN [Nepal] that the work could start by 15th of December 1991. 

(ii) India will construct a head regulator of 1,000 cusecs capacity near the left 
under-sluice of the Tanakpur Barrage, as also the portion of canal up to Nepal- 
India border for supply of up to 150 cusecs of water to irrigate between 4,000 
to 5,000 hectares of land on Nepalese side ... 

(iii) In response to a request from Nepalese side, as a goodwill gesture the 
Indian side agreed to provide initially 10 M W  of energy annually free of cost to 
Nepal in spite of the fact that this will add to further loss in the availability of 
power to India from Tanakpur Power Station ...' 

This decision of the Joint Commission was endorsed by the prime ministers 
of India and Nepal through a joint press communiqut issued during the 
Nepalese prime minister's visit to India between 5- 10 December 199 1. 
The site on which the main project is located is the land ceded to British 
India by Nepal after the two-year (1 8 13-1 5) war between them. The land 
on which Nepal permitted India under the Tanakpur Agreement to build 
the 577-metre long afflux bund is the land returned to Nepal by British 
India in 1860 in return for Nepal's assistance in crushing the Indian sepoy 
rebellion against the British Raj. 

India appeared to have started construction work on its soil in 1983 on 
the Tanakpur barrage project to harness the water of the Mahakali river, 
an Indo-Nepal border river, without consulting Nepal. Only when the 
Indan side realized that without constructing an d u x  bund on the Nepalese 
side of the border, the project would be unable to deliver the desired amount 
of electricity or water for India, the government of India seems to have 
approached its Nepal counterpart in order to secure Nepal's prompt 
approval for the construction of an afflux bund on Nepalese soil to make 
the project being built on Indian soil a success. As the then political 
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P in power in Nepal was often characterized by critics as a party 
supported and favoured by India, it was perhaps the best time for India 
to secure Nepal's approval. It was against this background that the prime 
ministers of India and Nepal decided to conclude an agreement, without 
&g it an agreement, with immediate effect through an informal document 
entitled 'Agreed Minutes' in order to avoid parliamentary procedure of 
ntification of treaties and agreements. 

Though many observers believed that the agreement itself was not 
entirely a bad deal for Nepal, the manner in which the agreement was 
conduded aroused nationalist sentiment within Nepal. If the prime minster 
ofNepal had come clean and tabled the agreement before parliament for 
approval as a normal bilateral transaction, the agreement could perhaps 
h&e been easily endorsed as the government had a majority in parliament. 
However, when he tried to avoid parliamentary scrutiny, he was forced 
to submit to the scrutiny of the judiciary. It was in this context that the 
Supreme Court of Nepal held that the so-called 'Agreed Minutes' was an 
agreement in law and it had to be approved by under Nepal's 
constitutional provisions. 

The 1996 ~ a h a k a l i  River Treaty between 

Nepal and India 

The most recent treaty dealing with water resources cooperation between 
Nepal and India, is the 1996 Mahakali River Treaty. It is a major water 
cooperation treaty concerning the integrated development of the bb.hakali 
river including Shaada Barrage, Tanakpur Barrage, and Pancheshwar Project 
(hereafter referred to as the 'Mahakali ~reaty')." This is ~erhaps the most 
ambitious and comprehensive water cooperation treaty concluded in the 
troubled history of Indo-Nepal relations. The Pancheswar Project is 
basically an undertaking to construct a reservoir type project on the 
Ma..akali river, a boundary river, designed primarily to generate huge 
amounts of hydroele~t r ic i~  and to trap the monsoon runoff for irrigation 
during dry season and flood control. 

(i) The Principal Provisions of the Treaty 

The MahakaL river is a boundary river between Nepal and India. It originate 
in the southern flanks of the Himalaya in the north-western part of Indo- 
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Nepal border. Under a treaty concluded by Nepal with British India in 
18 15l and subsequent changes made to the provisions of the treav in 
later years with British India, this river constitutes a boundary beoveen 
Nepal and India on the western border of Nepal. After leaving the Indo- 
Nepal border in the south-western part of the border the river flows throu& 
Indian territory and empties into the river Ganges in India. The river ha 
a tendency to change its course, especially in the north-western part, and 
appears to be moving eastwards (i.e. towards the area of Nepal). Nepal 
swapped some land with the British Indian government under a 1920 
treaty12 to allow the Raj to construct an irrigation project known as the 
Sharada Barrage in the south-western part of the border. That is why the 
river does not necessarily constitutes a boundary all along the Indo-Nepal 
border in the west. 

After pondering for decades about the pros and cons of several schemes 
of cooperation in the field of water utilization for irrigation and the 

generation of hydropower in the best mutual interests of both countries, 
India and Nepal decided to conclude a treaty concerning the Mahakali 
river. The treaty was designed to prescribe a formula for the sharing of the 

waters of this boundary river and to utilize these for irrigation and for the 
construction of a hydropower project on the basis of a 50:50 share in the 
cost and benefit. This treaty was expected to be a catalyst for the conclusion 
of other treaties designed to harness Nepal's immense water ~otential for 
the benefit of both countries. However, the implementation of this treaty 
itself has hit the buffers by delaying the whole process of future cooperation 
between the two countries. The  treaty has the following principd 
objectives: 

(i) To legitimize the previous arrangement13 made with regard to the 
construction of the Tanak~ur  Barrage with some 'enhanced benefits' for 
Nepal. 

(ii) To agree on the construction of a major multipurpose project known 
as the Pancheswar Multipurpose Project. 

(iii) To lay down the principles governing the rights and duties of the 
two parties vis-i-vis the waters of this boundary river and the basic principles 
of cooperation between the parties for the preparation and implementation 
regarding the Pancheswar Multipurpose Project. 

(iv) To establish a joint river commission entrusted with the task of 
assessing and overseeing the implementation of the treaty and making 
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recommendations to the parties on measures to be taken to 
ensure compliance with its provisions. 

(V) To provide for a dispute settlement mechanism in the went of a 
dispute arising out of the interpretation and implementation of the treaty 
between the parties. 

The Arrangement Relating to the Tanakpr  Barrage 

As stated earlier, the Mahakali river forms Nepal's western border with 
India. It was in the early 1980s that India had constructed a barrage (the 
Tmakpur Barrage) in a course of the river with a part of the eastern f l u x  
bund at Jimuwa and the adjoining pondage area of the barrage lying in 
the Nepalese territory. India undertook the construction of the barrage 
without any agreement with Nepal. Only when it became necessary to 
construct the eastern afflux bund in the Nepalese territory for the success 
of the project, did India approach Nepal, and the Tanak~ur  agreement 
wu concluded in 199 1 in the form of a Memorandum of Understanding 
(MoU). However, when the Supreme Court ofNepal stated in a judgement'4 
that the 199 1 MoU was a treaty in law and had to be ratified by parliament, 
the MoU was thrown into disarray. Thus, the two governments agreed to 
incorporate the provisions of the Tanak~ur  agreement into the Mahakali 
Treaty with slightly enhanced benefits for Nepal. 

Under Article 1 of the treaty, Nepal has the right to a supply of 1,000 
cusecs ofwater from the Sharada Barrage in the wet season (i.e. from 15 
May to 15 October) and 150 cusecs in the dry season (i.e. from 16 October 
to 14 May). This was a recognition by India of Nepal's right to the waters 
of-this border river as the Sharada Barrage had been constructed on the 
Indian side of the river to use the waters of the river without seeking Nepai  
agreement. India also undertook to maintain a flow of not less than 350 
cusecs downstream of the Sharada Barrage in the Mahakali river to 
maintain and preserve the river's ecosystem. 

Under Article 2,  Nepal gave its consent to the use of a piece of land 
ofabout 577 metres in length (an area of about 2.9 hectares) of Nepalese 
territory and a certain portion of the no-man's land on either side of the 
border for the construction of the eastern afflux bund of the Tanakpur 
Barrage by India. However, Nepal retained her sovereign rights over the 
territory to be used for the barrage and the land lying on the west of the 
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said land (about 9 hectares) up to the Indo-Nepal border which forms a 

part of the pondage area. It should be noted here that the construction of 
the barrage had already gone ahead and this provision of the treaty 
included merely to grant Nepal's retroactive consent to the construction. 

In lieu of the eastern afflux bund of the Tanakpur Barrage, Nepal had 
the right to a supply of 1000 cusecs of water in the wet season (i.e. from 
15 May to 15 October) and 300 cusecs in the dry season (i.e. from 16 
October to 14 May) as well as a supply of 70 millions kilowatt-hour (unit) 
of energy on a continuing basis annually and free of cost from the date of 
the entry into force of the treaty. For the purpose of providing the amount 
of water to Nepal under Articles 1 and 2, Inda  undertook to construct the 
head regulator(s) near the left under-sluice of the Tanakpur Barrage and 
also the waterways of the required capacity up to the Indo-Nepal border 
and such head regulator(s) were to be operated jointly. India also undertook 
to construct a 132 KV transmission line up to the Nepal-India border 
from the Tanakpur Power Station for the purpose of supplying the stated 
amount of energy to Nepal. 

Thus, Nepal appears to have come out much better under the new 
Mahakali Treaty, than under the 199 1 Tanakpur MoU, with regard to the 
benefits to be received from the Tanakpur Barrage. This was one reason 
why the opposition political parties in Nepal, which had opposed the 
previous Tanakpur MoU, came round to support the Mahakali Treaty in 
parliament when the treaty was tabled for parliamentary approval for 
ratification (discussed below). 

The Agreement on the Pancheswar ~u l t i pu rpose  Project 

Under Article 3 of the Mahakali Treaty, the contracting parties agreed m 
construct a major multipurpose project known as the Pancheswar 
Multipurpose Project on a stretch of the Mahakali river where it forms 
the boundary between the two countries. It will be a massive 3 15 metre 
high darn designed to generate energy. With an installed capacity of 6480 
MW.15 Thus, it is a treaty designed to implement a future project on the 
river in accordance with a detailed project report (DPR) being jointly 
prepared by the parties rather than a treaty endorsing a project proposal 
already prepared and awaiting endorsement for implementation. The 
project will be a multipurpose project meant for hydroelectric 
power generation, irrigation, and flood control. The nature and scope of 
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cooperation on this ambitious project is outlined in paragraphs I to 4 of 
Article 3 in the following terms: 

1. The Project shall, as would be agreed between the Parties, be designed to produce 
the maximum total net benefit. All benefits accruing to the both the Parties with 
[he development of the Project in the forms of power, irrigation, flood control 
etc. shall be assessed. 

2. The Project shall be implemented or caused to be implemented as an 
integrated project including power stations of equal capacity on each side of the 
Mahakali River. The two power stations shall be operated in an integrated manner 
and the total energy generated shall be shared equally between the Parties. 

3. The cost of the Project shall be borne by the Parties in proportion to the 
benefits accruing to them. Both the Parties shall jointly endeavour to mobilize 
the finance required for the implementation of the Project. 

4. A portion of Nepal's share of energy shall be sold to India. The quantum 
ofsuch energy and its price shall be mutually agreed upon between the Parties. 

Through a letter exchanged between the prime ministers of India and 
Nepal on the day the treaty was concluded, the two states agreed to finalize 
the detailed project report (DPR) within six months from the date the 
treaty came into force. They agreed that 'For this purpose, necessary data 
and reports shall be exchanged expeditiously. While assessing the benefits 
from the Project during the preparation of the DPR, net power benefit 
shall be assessed on the basis of, inter alia, saving in costs to the beneficiaries 
as compared with the relevant alternatives available. Irrigation benefits 
shall be assessed on the basis of incremental and additional benefits due 
to augmentation of river flow and flood control benefit shall be assessed 
on the basis of the value of works saved and damages avoided.'I6 The 
project was aimed to be completed within eight years From the date of the 
agreement for its implementation, subject to the provisions of the DPR. 

The Principles Governing the Rights and 

Duties of the Parties 

Various articles of the treaty lay down the ~rinciples governing the rights 
and duties of the two parties vis-a-vis the waters of this border river and 
the basic principles of cooperation between the parties for the preparation 
and implementation regarding the Pancheswar Multipurpose Project. 
Article 3 incorporates the principle of equal rights over the waters of the 
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river. India and Nepal agreed that 'they have equal entitlement in the 
utilization of the waters of the Mahakali lbver'. However, there is a 

qualification attached to this ~rinciple which states that the principle of 

equal entitlement is applicable 'without prejudice to their respective existing 
consumptive uses of the waters of the Mahakali River'. 

It is this qualification that has become a matter of acute controversy 
in Nepal and has delayed the whole process of preparing and finalizing - 
the DPR since people in certain quarters in Nepal point out that first, 
there is no definition of the term 'consumptive use' in the treaty, second, 
there is no indication of the amount of water being used by India for its 
so-called 'consumptive use', and third, the treaty does not affect or take 
into account the disproportionate amount of water already being used 
by India for various purposes. They maintain that this qualification seriously 
undermines the principle of equal rights enunciated in the treaty. They 
argue that both Nepal and India should have equal entitlement to the 

waters of this border river regardless of the existing consumptive uses of 
the parties.17 There is a further explanation attached to the nature and 
scope of Article 3; Section 3 (b) of the Side Letter exchanged between the 
two parties together with the treaty provides that: 

It is understood that Paragraph 3 of Article 3 of the Treaty precludes the claim, 
in any form, by either party on the unutilized portion of the shares of the waters 
of the Mahakali River of that Party without affecting the provision of the 

withdrawal of the respective shares of the water of the Mahakali River by each 
Party under this Treaty. 

Article 5 of the treaty provides that 'Water requirements of Nepal shall 
be given prime consideration in the utilization of the waters of the Mahakali 
River'. However, this provision is subject to the principle of equal entitlement 
in the water less the amount being used by the parties under Article 3 as 
well as to the provision of paragraph 2 of Article 4 which states that: 'Both 
the Parties shall be entitled to draw their share ofwaters of the Mahakali 
River from the Tanakpur Barrage andlor other mutually agreed points as 
provided for in this Treaty and any subsequent agreement between the 
Parties.' Therefore, the provision ofArticle 5 appears to be no more than a 
hollow statement. As India has been diverting a hugely disproportionate 
quantity ofwater from the river for various projects, there is hardly enough 
water lefi to give 'prime consideration' to the water requirements of Nepal. 
Thus, from a critical point of view, one way or the other, under the treaty 
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Nepal appears to have lost not only in fact but also in law its rights over 
a significant quantity of water of this boundary river. 

Article 6 provides that ' h y  project, other than those mentioned herein, 
to be developed in the Mahakali River, where it is a boundary river, shall 
be designed and implemented by an agreement between the Parties on 
the principles established by this Treaty.' Article 7 is also of significance: 

In order to maintain the flow and level of the waters of the Mahakai fiver, each 
party undertakes not to use or obstruct or divert the waters of the Mahakali River 
adversely affecting its natural flow and level except by an agreement between 
the Parties. Provided, however, this shall not preclude the use of the waters of 
the Mahakali River by the local communities living along both sides of the 
Mahakali River, not exceeding five (5) per cent of the average annual flow at 
Pancheswar. 

Article 8 provides that 'This Treaty shall not preclude planning, survey, 
development and operation of any work on the tributaries of the Mahakali 
River, to be carried out independently by each Party in its own territory 
without adversely affecting the provision of Article 7 of this Treaty.' The 
provisions of Article 9 are of great significance. This article lays down 
the basic principles governing the activities of a joint river commission 
established under the treaty which is entrusted with a wide-ranging powers 
of assessing and overseeing its implementation and making appropriate 
recommendations to the parties on measures to be taken to ensure com- 
pliance with its provisions. This article provides that 'The Commission 
shall be guided by the ~ r i n c i ~ l e s  of equality, mutual benefit and no harm 
to either Party.' As we shall see later, this language is very similar to that 
of the 1996 Ganges Treaty concluded between India and Bangladesh. AS 
the Mahakali is a boundary river the application of these ~rinciples seem 
to be perfectly reasonable to the sharing of its waters. 

However, if the same principles were to be adopted in h u e  agreemenu 
between India and Nepal with regard to other successive rivers that flow 
from Nepal into India, these principles would be more beneficial to India 
than to Nepal. This is because, in such a water thirsty region with fully 
utilized rivers, any use of its waters by Nepal upstream is llkely to be claimed 
as h ~ r n h l  to it by India. This is one reason why Nepal, an upper riparian 
state, is likely to benefit more if it were to adopt the international law 
principle of equitable and reasonable utilization rather than the ~rinciple 
embodied in the Mahakali Treaty. 
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The principal Point of Disagreement: 

The Concept of Existing Consumptive Use 

The main controversy surrounding the ratification of the Mahakali Treaty, 
and the subsequent controversy surrounding the finalization of the DPR 
was the nature and scope of the term 'existing consumptive use', and the 

exclusion of the amount of water already in use by the parties from the 

definition of the equal entitlement of the parties in the utilization of the 
waters of the Mahakali River. It has been the perception in Nepal that 

India's existing consumptive use is much higher than Nepal's, and if this 
is excluded from the new definition of equal entitlement Nepal emerges 
the loser. The dispute was made worse when India came up with the inter- 
pretation that the term 'existing consumptive use' also included the waters 
being used by India for the Second Auxiliary Sharada Canal.I8 

The lower or Second Auxiliary Sharada canal is located about 170 km 
downstream from the main Sharada (Banbasa) project. Although the lower 
or auxiliary Sharada canal appears to be part of the main Sharada canal, 
the auxiliary canal is located far inside the Indian territory. What India 
seems to have maintained is that the term 'consumptive use' in the treaty 
recognizes the water being used by India for both the main and the second 
auxiliary Sharada canals. However, Nepal's position is that the term covers 
only the waters being used for the main Sharada canal on the river and 
not the second or lower canal located inside the Indian territory. The 
difference between these two claims is about 20 1 cusecs. From the Nepalese 
view of point, under the term existing consumptive use, India is entitled 
to no more than 248 cusecs on average needed for the main canal. 

Nepalese officials have maintained that the Indian position is against 
the principle of equal sharing ofwater of the river enunciated in the treav.19 
As explained by a columnist of a Nepalese English daily newspaper, 'The 
reason this issue is important is because sharing of the regulated waters 
after Pancheswar, which along with its power and flood control components 
are termed "benefits", is tied with the sharing of the costs of building the 
joint-Pancheswar project. As envisioned in the treaty, both the countries 
are to share the costs and benefits of the project equally'.20 As both the cost 
of constructing the Pancheswar Project and the benefits from it are to be 
shared equally, the recognition of the right of prior use, that includes the 
lower or secondary Sharada barrage, would result in disproportionate benefit 
for India. This is because India would benefit more from the regulated 
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flow of water &er the construction of the Pancheswar Project on the bark 
ofits claim of existing consumptive use for both the main and the auxiliary 
s h u $ l  canals. The Side Letter to the treaty provides that 'Irrigation benefits 
shall be assessed on the basis of incremental and additional benefits due 
to augmentation of river flow and flood control benefit shall be assessed 
on the basis of the value of works saved and damages av~ided'.~' India seem 
to have asked for a supply of 449 cusecs at the main canal to ensure the 
supply of enough water even for the lower or second canal. The Indian 
position is that the lower Sharada canal has been around since 1974, long 
before the conclusion of the Mahakali Treaty in 1996 and should thus 
come under the definition of the term existing consumptive use.22 

It is as a result of this contrbversy that it is necessary to examine the 
following questions: What is meant by the 'existing consumptive use' in 
the treaty? Is it permissible under international watercourse law to qualify 
the principle of equitable utilization by one criterion, i.e. the existing 
consumptive use alone, in defining the entitlement of the states in the 
waters of a border river such as the Mahakali river? Is the existing con- 
sumptive use' an absolute right of a riparian state to be taken into account 
when allocating the waters of a river? or is this a qualified right subject to 
other relevant factors to be taken into account in achieving 'equitable uti- 
lization' of the waters of the river between the CO-riparian states? 

States make use of the waters of any given river for a variety of purposes. 
The main types of uses are: (i) for domestic and sanitary purposes; (ii) 
for navigation; (iii) for power generation; and (iv) for irrigation purposes. 
AS stated by Fuentes, 'there is no pre-established hierarchy between the 
various factors that may be considered in the establishment of an equitable 
regime for the utilization of international rivers'.23 Indeed, Article V1 of 
the 1966 Helsinh Rules on the Uses of the Waters of International Rivers 
states that 'A use or category of ~ s e s  is not entitled to any inherent preference 
over any other use or category of uses'.24 A similar provision can be found 
in Article lO(1) of the 1997 U N  Convention on the Law of the Non- 
Navigational Uses of International Watercourses: 

1 In the absence of agreement or custom to the contrary, no w of an international 
watercourse enjoys inherent priority over other uses. 

2. In the event of a conflict between uses of an international watercourse, it 
shall be resolved with reference to articles 5 to 7, with special regard being given 
to the requirements of vital human  need^.'^ 
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The reference to Articles 5 to 7 is to the principle of equitable and reasonable 
utilization (Article 5 ) ,  the factors relevant to equitable and reasonable 
utilization (Article 6), and the obligation not to cause significant harm 
(Article 7). In the Statement of Understanding Pertaining to Certain Articles 
of the Convention, issued by the chairman ofworking Group of the Whole, 
some clarification was offered as regards the term 'vital human needs': 'In 
determining "vital human needs", special attention is to be paid to providing 
sufficient water to sustain human life, including both drinking water and 
water required for production of food in order to prevent ~tarvation. '~~ 

~ a v i &  said that international watercourses law provides for no clear 
hierarchy between different uses ofwater of an international watercourse, 
it is now proposed to examine the concept of existing consumptive use. 
Neither the Mahakali Treaty nor any of the ILA or ILI instruments or the 
1997 UN Convention provides a definition of the term 'consumptive use'. 
However, there is some indication in the practice of states as well as in 
some legal writing with regard to the meaning of the term 'consumptive 
use'. For instance, after analysing the provisions of the Colorado River 
Compact of 1922 concluded between various federal states of the US, 
Meyers states that the term 'consumptive use' in the compact was probably 
going to be interpreted to mean an existing use ofwater which was 'to be 
measured by diversions less return flows' into the river.27 Just as in the 
Mahakali Treaty, the term 'consumptive use' was mentioned but not defined 
in the 1922 Compact and was the subject of dispute between various 
federal states within the US. However, when the US and the Republic of 
Mexico concluded a water treaty in 1944 concerning the Rio Grande and 
Colorado Rivers, Article l(j) of the treaty stated that 'in general' 
consumptive use 'is measured by the amount of water diverted less the 
part thereof which returns to the stream'.28 

Even then it is not clear whether it means net depletion of the virgin 
flow, as argued by the upper basin states of the Colorado River, or whether 
it means consumptive use at the site of use, that is, the net loss to the stream 
at the place of use, as argued by the lower basin states.29 Generally spehng. 
an existing consumptive use includes existing uses for domestic, sanitary, 
and irrigation purposes but not the uses for power generation. However. 
it is debatable whether the water used by India for the Second Auxiliary 
Sharada Canal falls under the definition of the term 'existing consumptive 
use' of the MahakaliTreaty since Nepal has maintained that the understanding 
reached between the parties as to the meaning of this term during the 
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negotiations of this treaty did not intend to include the waters used by 
India for the second canal located far inside the Indian territory, long after 
he river ceases to be a boundary river. Nepal also argues that this is a new 
demand on India's part and cannot thus be recognized as 'an existing 
consumptive use'. If that is the case, this 'new' demand on India's part 
does not probably fall under the 'existing consumptive use' of the treaty 
for, as stated earlier, international law of watercourses does not accept any 
hierarchy when it comes to different competing uses nor does it give any 
preference for any existing consumptive uses at the expense of other relevant 
factors in ensuring equitable utilization of the water resources of a river. 

However, India's position is that all consumptive uses in existence at 
the time of the conclusion of the treaty, including the water for the Second 
Auxiliary Sharada Canal, are India's consumptive uses for the purposes 
ofthe treaty. From Nepal's point of view, the term 'existing consumptive 
use' was intended to include the waters being used by India under the 
1920 Sharada Canal Treaty'' concluded by Nepal with British India, but 
not the waters for the Second Auxiliary Sharada Canal. However, from the 
Indian point of view, India's entitlement to use the waters of the Mahakali 
River for all the projects that were in existence at the time of the conclusion 
of the treaty remain unaffected by the sharing formulae of the Mahakali 
Treaty. That was one of the reasons why the treaty included provisions to 
recognize the existing consumptive uses of the parties. Questions such 

this could perhaps be decided on the basis of the understanding of the 
parties at the time of the conclusion of the treaty or the legislative history 
of the treaty. Unfortunately, no official publications of either government 
shed any light on these issues." 

regard to the question of accommodation of an existing use in 
the equitable sharing of water, Article V11 of the Helsinki Rules provides 
that 'A basin State may not be denied the present reasonable use of the 
waters of an international drainage basin to reserve for a CO-basin State a 
future use of such waters'. Article VIII goes on to elaborate on the situation 
of existing reasonable uses: 

1. An existing reasonable use may continue in operation unless the facton 
iustifylng its continuance are outweighed by other hctors leading to the conclusion 
that it be modified or terminated so as to accommodate a competing incompatible 
use. 

2. (a) A use that is in fact operational is deemed to have been an existing use 
from the time of the initiation of construction directly related to the use or, where 
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such construction is not required, the underthng of comparable acts of actual 
implementation. 

(b) Such a use continues to be in existing use until such time as it is &continued 
with the intention that it be abandoned. 

3. A use will not be deemed an existing use if at the time of becoming open- 
tional it is incompatible with an already existing reasonable use. 

However, no such provision in favour of giving some preference to existing 
uses is included in the 1997 UN Convention on International Watercourses. 
The Helsinki Rules of the ILA are not binding ones; they are rules compiled 
and agreed upon by an international professional body, the IIA, consisting 
of a &oup of experts on the subject. Of course, they carry a considerabl; 
legal weight and have actually influenced a great deal of the outcome of 
the ILC's work on the Draft UN Convention. Some of the rules do even 
represent rules of customary international law in existence at the time of 
the adoption of the Helsinki Rules.j2 

However, under the 1997 U N  Convention on International Water- 
courses, the sole objective seems to have been to achieve equitable and 
reasonable utilization. Nevertheless, Article 6 of the convention requires 
states to take into account 'existing and potential uses of the watercourse' 
in agreeing on equitable and reasonable utilization. This does not how- 
ever mean that when sharing the waters of an international watercourse 
on an equitable basis only the amount of water less the amount already in 
use have to be shared equally by the parties. The 'existing use' factor is neuual- 
ized by other factors mentioned in this article of the convention. Never- 
theless, what is true is that existing consumptive uses for drinking and 
other domestic uses can always enjoy the highest priority in allocating 
the waters of a river. Therefore, it is perfectly legitimate to make special 
allowance for those existing consumptive uses of India or Nepal for drink- 
ing and other domestic uses. 

However, an existing use, other than those for drinking and other 
domestic uses, is one factor and certainly not a decisive one in determining 
the amount ofwater to be shared by the parties concerned in an equitable 
and reasonable manner. Unlike the 1966 Helsinki Rules, the 1997 UN 
Convention requires that 'existing use' however historic or however 
reasonable be reconciled with other factors, and the Mahakali Treaty does 
not do this. From this point ofview, the provisions of the Mahakali Treaty, 
defining the equal rights of Nepal and India only on the water less the 
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mount already in use does not in principle seem to be compatible with 
the pinciple of equality or equitable utilization with regard to the waters 
of the ~ahaka l i  River. The 'existing consumptive use' is not an absolute 
right, but a qualified right subject to other considerations. 

- 

Yet, neither India nor Nepal are party to the UN Convention, nor has 
the Convention itself entered into force. Of  course, it can be argued that 
most of the provisions of the convention in question are based on customary 
rules of international l a d 3  and the convention as a whole is the last word 
of the international community on the law of the non-navigational uses 
of international watercourses. However, the convention itself states that 
'In the absence of an agreement to the contrary, nothing in the present 
Convention shall affect the rights or obligations of a watercourse State 
arising from agreements in force for it on the date on which it became a 
party to the present C o n ~ e n t i o n . ' ~ ~  Moreover, the Mahakali Treaty is a 
treaty concluded in the spirit of mutual cooperation between WO sovereign 
and democratic states and it is not unusual to find in a treaty of this nature 
that allows for preferential treatment for the 'existing consumptive uses' 
of the parties. After all, the main principle enunciated in the UN Convention 
not only calls for an 'equitable' utilization but also for a 'reasonable' 
utilization of the waters of an international watercourse. However, that 
does not mean that all existing uses even within Indian territory, i.e. even 
after the river ceases to be a boundary river, can be included in the definition 
of the term 'existing consumptive uses'. 

The concern expressed in parliament by Nepalese lawmakers from 
the United Marxist and Leninist (UML) opposition political party during 
the debate on the Treaty was with respect to the absence of any statement 
regarding the actual amount of water currently used by India for its 
'consumptive use'. In their opinion, it was necessary to have a statement 
or an indication from India about the amount of water actually being used 
by India in order to avoid any future disputes between the two countries. 
However, the statement was not forthcoming from Inha and the Nepalese 
minister for water resources maintained that it was difficult for India to 
give a precise figure as the level of water used by India for consumptive 
use varied in different months and was somewhere between 126 and 326 
cusecs, depen&ng on the actual flow ofwater in the river in any given month. 
The minister added that the actual amount ofwater being used by India 
would be specified only after the detailed project report of the Pancheswar 
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project was completed. When requested for India's understanding of this 
provision of the treaty, the Indian ambassador to Nepal stated in his reply 
that the government of India 'would be happy to discuss these and other 
relevant matters and reach mutually satisfactory understandings on them 
ajcr ratzjcation of the Treaty, at the time of finalizing the Detailed Project 
Report' (emphasis added).35 In conclusion, it is doubtful whether the term 
'existing consumptive use' in the treaty also includes the uses inside the 
Indian territory when the river is no longer a boundary river. To recognize 
all such uses as existing consumptive uses may very well be against the 
principle of equality enshrined in the treaty or the principle of equitable 
utilization under international watercourses law, including the provisions 
of the 1997 U N  Convention. Accepting India's position on the 'existing 
consumptive use' would mean strengthening the no-harm principle rather 
than applying the principle of equitable and reasonable use. The thrust 
of the compromise reached in adopting the 1997 UN Convention was 
to give precedence to the equitable and reasonable use over the no-harm 
principle. 

Evaluation of the ~ a h a k a l i  Treaty 

Nepal appears to have lost not only in fact but also in law its rights over 
a significant quantity of water of this boundary river under the treaty, 
which sets a bad precedent for future dealings with India with regard to 
other rivers. For instance, Article 9 provides that the Indo-Nepal joint 
commission 'shall be guided by the principles of equality, mutual benefit 
and no harm to either Party'. Since the Mahakali is a boundary river, the 
application of these principles seem to be perfectly reasonable to the sharing 
its waters. However, if the same principles were to be adopted in future 
agreements between India and Nepal with regard to other successive rivers 
that flow from Nepal into India, these principles would be more beneficial 
to India than to Nepal. This is because in such a water thirsty region with 
hl ly  utilized rivers any use of its waters by Nepal upstream is likely to be 
claimed as harmful to it by India. This is one reason why Nepal, an upper 
riparian state, is likely to benefit more if it were to adopt the international 
law principle of equitable and reasonable utilization rather than the principle 
embodied in the Mahakali Treaty. 

Similarly, Article 5 of the treaty (which provides that 'Water require- 
ments of Nepal shall be given prime consideration in the utilization of 
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[he waters of the Mahakali River') is no more than a hollow statement if 
[his provision is read together with other provisions of the treaty, espe- 
tidy the provision concerning the 'existing consumptive use'. This is be- 
uuse, international watercourses law provides no clear hierarchy between 
different uses of water of an international watercourse. No provision in 
favour of giving some preference to existing uses is included in the 1997 
UN Convention on International Watercourses. The sole objective seems 
to be to achieve equitable and reasonable utilization. An existing use, other 
than those for drinking and other domestic uses, is one one and certainly 
not a decisive one in determining the amount of water to be shared by 
the parties concerned in an equitable and reasonable manner. From this 
point of view, the provisions of the Mahakali Treaty defining the equal 
rights of Nepal and India only on the water less the amount already in use 
does not seem to be compatible with the principle of equality or equitable 
utilization with regard to the waters of the Mahakali river. The 'existing 
consumptive use' is not an absolute right, but a qualified one subject to 
other considerations. 

The Mahakali Treaty is based on the principle of equal entitlement of 
Nepal and India to the waters of the Mahakali River rather than on the 
principle of equitable and reasonable utilization to be found in the 1966 
Helsinki Rules of the ILA or the 1997 UN Convention on the Law of the 
Non-Navigational Uses of International Watercourses. The Nepalese official 
publications claimed that it was the skilll negotiating ability of the Nepalese 
negotiators that persuaded India to accept the ~ r i n c i ~ l e  ofequal entitlement 
ather than an equitable entitlement in the waters of the Mahakali hver. 
Nepal claimed this as a significant achievement. However, when examined 
closely, the provisions of the Mahakali Treaty appear to be more harmful 
to Nepal than would have been the case if the principle of equitable utilization 
had been embodied in the treaty. 

The application of the principle of equal entitlement is perhaps better 
with regard to a boundary river since this principle will result in a clear 
and equal allocation of the waters of the river between the CO-ripxian 
states. However, this principle cannot be applied to the so-called successive 
rivers that flow from one state into another. That is why the daim by Nepal 
that the incorporation of the principle of equality in the Mahakali Treaty 
is a significant achievement for Nepal and it might set a nice ~recedent 
favourable to Nepal is not a justifiable one. This is especially true of the 
Mahakali Treaty, as it takes into account only one relevant factor, i.e. the 



144 1 Dynamics of Foreign Policy and Law 

existing consumptive use of the parties (which is more favourable to India 
as India's existing consumptive use is much higher than Nepal's), rather than 

all other relevant factors enumerated in international instruments in 
allocating the waters of the Mahakali River. 

A more satisfactory formulae for Nepal for this particular boundary 
river would have been the application of either a straightforward equal 
allocation formulae without attaching any qualifications, as applied in the 
1909 Boundary Waters Treaty between Canada and the US, or the principle 
of equitable utilization which would take into account not only the existing 
consumptive use but also all other relevant factors to arrive at a satisfactory 
method of allocation. The principle applied in the Mahakali Treaty is neither 
the US-Canada formulae nor the equitable utilization principle; it is a 
hybrid formula that appears to favour India as the quantity of its existing 
consumptive use is way above the existing use of Nepal. 

India has an irrigation system developed from the time of the Raj; it 
started investing heavily in irrigation and the generation of power quite 
early, and the consumption of water by Indian industries is much higher 
than Nepal's. Therefore, the acceptance by Nepal of the principle of equality 
based on taking into account only one factor, i.e. the existing consumptive 
use, is likely to be harmful to Nepal both in the short and long term. It 
is a small and weak country virtually surrounded by a powerful neighbour. 
That is why it should have adhered to the principles of international 
watercourses law rather to the deceptively attractive propositions such as 
the principle of equality that is conditioned to one factor, and one that is 
beneficial to India. As stated earlier, under international law no existing 
use has any preference over other uses, both actual and potential. The 
other relevant factors outlined both in the Helsinlu Rules and the 1997 
U N  Convention are capable of neutralizing any claim based on existing 
consumptive and non-consumptive uses of a riparian state. 

The Indian argument is that the river is a boundary river only on major 
stretches of the border and it is quite reasonable to recognize India's existing 
consumptive uses even below the point from where the river crosses the 
Indo-Nepal border and becomes an Indian river. In fact, the treaty seems 
to have incorporated the Indian argument by stating in paragraph 3 of the 
preamble that 'the Mahakali River is a boundary river on major stretches 

between the two countries' (emphasis added). Article 3 reiterates the spidt 
of the preamble in slightly different words and in a different context. Spehng 
to the press after initialling the treaty in January 1996, the Indian Foreign 
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Minister, Pranab Mukherjee, made it clear that 'India had not conceded 
to the Nepalese demand to define the Mahakali as a "'border river" which 

have entitled Nepal to half of all the benefits from all projects on 
[he river. The Mahakali is a border river onlyf r  a short S&' (emphasis 

added). 
~lthough the last sentence of this statement does not quite appear to 

follow the paragraph in the preamble of the treaty mentioned above, the 
intended outcome, from the Indian point of view, of the formulation of 
this provision of the treaty and the Indian foreign minister's assertion would 
be the same: the river is a boundary river on major stretches between the 
two countries but those major stretches constitute only a short stretch 
when the whole length of the river (i.e. from its origin to the point where 
it enters the Ganges), is considered. This Indian interpretation and its 
implicit recognition in the treaty by not simply calling this river a boundary 
river but only 'a boundary river on majorstretches between the two countries' 
is prone to raise controversy and perhaps give India more rights with regard 
to the utilization of the waters of or at least legitimize India's existing 
consumptive use for various projects, including those unilaterally built 
by India. 

In international law, the Mahakali River is a boundary river as it forms 
a boundary between the two countries on major stretches of the western 
border of Nepal with India. To qualify as a boundary river a river does not 
necessarily have to constitute a boundary along in entire course or all along 
the border between the two countries. Insofar as the law of international 
watercourses is concerned, whether a river constitutes a boundary only 
on major stretches of the border or all along the border does not necessarily 
make much difference as it is the ~rinciple of equitable and reasonable 
utilization that applies to all international rivers, whether successive or 
contiguous or boundary rivers. The issue that the length of a river within 
One state is greater than the length within another state per se is also immaterial 
as this is not a decisive criterion recognized in international law to be 
applied in apportioning the waters of the river between the CO-riparian 
States. As stated above, in international law the sole objective is to achieve 
equitable and reasonable utilization on the basis of the relevant factors 
agreed upon by the states parties concerned. Of  course, the CO-riparian 
States may decide to take into account the length of the river within one 
State as a relevant factor together with all other relevant factors in sharing 
O r  utilizing the waters of the international or boundary river in question, 
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but in the absence of such an agreement the mere fact that the length of 

a river within one state is longer than that within another cannot alone, 
define the corresponding rights of the CO-riparian states. 

Therefore, India's argument-i.e., since the Mahakali river is a boundary 
river only on major stretches of the river India has more rights over the 

waters of the river-is not supported by international law. Of course, when 
it comes to sharing or utilizing the waters of the river in accordance with 
the principle of equitable and reasonable utilization the two states may 
take into account the fact that the length of the river in India is longer 
than the length where it constitutes a boundary between the two states 
as a relevant factor on the basis of India's greater need. When this factor 
is weighed against other competing relevant factors, India may legitimately 
end up acquiring larger share of the waters of the river. That however is 
not to say that because the Mahakali k v e r  is a boundary river only on 
major stretches of the Indo-Nepal boundary, India has more rights over 
the waters of the river or can unilaterally divert waters of such a boundary 
for its various projects on its side of the border. Unilateral apportionment 
or diversion of waters of a boundary river by a riparian state even on its 
side of the border, which affects the rights of the other state, is not justifiable 
in international law. 

From this point of view, neither the argument advanced by the Indian 
foreign minister nor the projects carried out unilaterally by India even 
on its side of the border to utilize the waters of the river to the detriment 
of Nepal is supported by international law of watercourses. However, Nepal 
seems to have, once again, succumbed to the Indian argument and concluded 
the Mahakali Treaty legitimizing the situation that is not quite consistent 
with the prevailing rules of international law. 

The Mahakali Treaty is in essence a framework treaty, requiring the 
conclusion and ratification of a number of other treaties in the future to 

bring the main treaty into full and effective operation. Therefore, it could 
perhaps be said that it was unwise on the part of both Nepal and India to 

conclude a framework treaty such as the Mahakali Treaty on a complex 
issue such as the utilization of the water resources between the two countries 
without doing enough groundwork to make it a success. Even in a skeleton 
or framework form, the DPR should have been prepared and appended 
to the treaty and the term 'consumptive use' defined. This is what ~anada 
did before ratiGing the Columbia River Treaty of 196 1 with the US. In 
other words, Canada did not ratify the treaty until its manner of 
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implementation was further defined through a protocol and until 
vrangements were made to sell the first 30 years of Canada's entitlement 
to the power deriving from each storage project. The treaty was concluded 
on 17 January 196 1 but the ratification process was completed only on 
16 September 1964 when a Protocol which amplifies and clarifies the 
treaty was appended to it. Perhaps, Nepal and India hurried to ratify 
the Mahakali Treaty without appending a protocol to it outlining the 
items of basic understanding between the two countries concerning its 
implementation. 

It will be unfortunate if the spirit of cooperation for mutual benefit between 
India and Nepal in the field of the development and utilization of the 
water resources of the international rivers of the region were to be thwarted 
by the events such as the ones surrounding the Mahakali Treaty. For Nepal, 
one of the poorest countries in the world, with no other known significant 
natural resources, development of its water resources seems to be a way 
out towards raising the living standards of its people in close cooperation 
with India. O n  the other hand, India is a country with a vast population 
concentrated along the Indo-Gangetic plains. Not only do these plains need 
more water for irrigation, but also the rapidly growing industries all over 
northern India need more energy. Yet, the ability to produce more and 
an inexpensive form of energy lies in cooperation with Nepal. There is a 
community of interests or mutuality of interests between the two countries 
to develop the water resources of the rivers of this region of the world. 

As stated in the preceding pages, most of the water cooperation agree- 
ments concluded by Nepal with India in the past have been in the inter- 
ests of India. India ignored Nepal's rights when unilaterally constructing 
fhe Tanakpur barrage in the first  lace. The unilateral construction of the 
barrage on a border river by India was against the ~rinciples of interns- 
ti0na.I law. But this time,'this treaty aims to meet the interests of both 
sides on an equal footing in most of cases. Modern-day diplomacy is always 
about 'give and take'. No nation can move forward if it expects only gains 
without being prepared to allow for gains to the other side too. There 
appear to be significant benefits to be gained by Nepal from the 
implementation of the Pancheswar Project, which will at the same time 
give huge benefits to India became it is a lower riparian state, because ~ e p d  
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has limited ability to utilize her water resources on her own, because NepaJs 
is predominantly a mountain terrain, and because India-locked Nepd 
has only one ready buyer of its surplus energy, India. Strictly speaking, 
in the absence of meaningful cooperation based on equal benefit to Nepal 
and India, Nepal could possibly invoke the principle of permanent sover- 

eignty of states over their natural resources to unilaterally terminate the 

lopsided Koshi and Gandak Agreements. 
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The Supreme Court of Nepal and the Tanakpur 

Agreement between ~ n d i a  and ~ e ~ a l  

Introduction 

For a small country, Nepal has ~roduced more than its share of politiul oddities. 
It has a constitutional monarch, worshipped by many as an incarnate deity. It is 
 SO one of the few countries to have freely voted communists into power ... On 
August 28th Nepal discovered it also had a Supreme Court   re pared to overrule 
both king and party. The Coun decided that King Birendra's decision in June 
to dissolve parliament and 41 an election was unconstitutional.' 

T hese lines were written in Tbp Eronomirt after the Supreme Court of 
Nepal had delivered an extraordinary decision stating that the 

decision of the King of Nepal of June 1995 to dissolve parliament and call 
an election on  the recommendation of the prime minister was 
~nconstitutional.~ In 1992 this court also delivered a very interesting 
decision, touching upon the law of treaties and affecting Nepal's relations 
with India. The latter judgement is the subject of analysis in this chapter. 

A newly elected government of the Nepali Congress Party in 199 1, led 
by G.P. Koirala, had concluded an agreement with immediate effect with 
India (hereafter the 'Tanakpur Agreement'), allowing it to build a 577- 
metre long afflux bun@ on Nepalese territory to ensure the success of an 
Indian hydroelectric power project being built at Tanakpur, located on 
the Indian side of the Indo-Nepal border river, Mahakai, using the water 
of this river. The agreement was to enter into force without awaiting or 
"quiring the approval of the Nepali A case was brought before 
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the Supreme Court of Nepal challenging the validity of the agreementad 
The prime minister, who endorsed the 'Agreed Minutes' through a joint 
communiquk, contested the case stating that the these did not constitute 
an agreement in law but were a mere understanding reached between 
the two countries to allow India to build the afflux bund on Nepalese 
territory for the Tanakpur project in return for certain concessions. Hence, 
in his opinion, it was not necessary to table this understanding before 
parliament since the Constitution of Nepal and the Nepal Treaty Act 
required the government to table only treaties and agreements and not 
understandings. 

It is interesting that the government of the day did not try to argue 
that the deal was an executive agreement and therefore not subject to the 
requirement of being tabled before parliament. What the prime minister 
was in fact saying was that the documents exchanged between Nepal and 
India were of a technical and administrative nature and related to matters 
for the regulation of which the executive was competent. The government 
of Nepal focused all its efforts on denying that the instruments concluded 
between the two countries constituted a treaty. 

In a very interesting judgement of far-reaching implications, the Su- 
preme Court of Nepal held that the understanding reached between 
India and Nepal was a treaty for all purposes and that the government of 
Nepal was under an obligation to table it before parliament for its ap- 
proval for ratification. 

Provisions of the Constitution of ~ e ~ a l  

and the Treaty Act 

The 1770 Constitution of Nepal provides in Article 126 that: 

(1) The ratification of, accession to, acceptance of or approval of treaties or 
agreements to which the Kingdom of Nepal or His Majesty's Government is to 
become a party shall be as determined by law. 

(2)  The laws to be made pursuant to clause ( I )  shall, inter alia, require that 
the ratification of, accession to, acceptance of or approval of treaties or agreements 
on the following matters be approved by a majority of two-thirds of the Members 
present at a joint session of both Houses of Parliament: 

(a) Peace and Friendship; 
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(b) Defence and strategic alliance; 
(C) Boundaries of the Kingdom of Nepal; 
(d) Natural resources and the distribution of their uses. 
Provided that out of the treaties and agreements referred to in sub-clauses 

(a) and (d), if any treaty or agreement is of an ordinary nature, which does not 
affect the nation in a pervasively grave manner or on a long-term basis, such 
treaty or agreement may be approved for ratification, accession, acceptance or 
approval by the House of Representatives by a simple majority of the Members 
present. 

(3) A treaty or agreement not ratified, acceded to, accepted or approved as 
the case may be pursuant to this Article shall not bind the Kingdom of Nepal or 
His Majesty's Government after the commencement of this Constitution. 

(4) Notwithstanding anything mentioned in clause (1) and (2), no treaty or 
agreement shall be concluded which compromises the territorial integrity of 
the Kingdom of Nepal.l 

Pursuant to clause (1) of this Article, the 1990 Nepal Treaty Act was 
enacted! Article 4 of the act requires the government of Nepal to table 
before the House of Representatives all treaties and agreements (other 
than those referred to in Article 126 ~aragraph 2 of the constitution) that 
need to be ratified, acceded, accepted, or approved by Nepal. Such trea- 
ties may be ratified, acceded, accepted, or approved with the consent of 
the House of Representatives by a simple majority of the members present 
and voting. The Treaty Act also provides that once ratified, acceded. ac- 
cepted or approved, the provisions of such treaties and agreements will 
be applicable as the law of Nepal and will  reva ail over other laws in the 
event of inconsistency with those laws. 

Given these provisions of the constitution and the Treaty Act, the issues 
before the Supreme Court were whether the Indo-Nepal agreement on 
Tanakpur constituted an Agreement for the purposes of the constitution 
and the Nepal Treaty Act and, if so, whether it affected Nepal 'in 
a pervasively grave manner or on a long-term basis' and was not 'of an 
ordinary nature'. The definition of a treaty provided in the Nepal Treaty 
Act is identical to that of the 1969 Vienna Convention on the Law of 
Treaties: '"Treaty" means an agreement concluded between two or more 
States or between a State and an international organization in written 
form and this word encompasses any document of this nature whatever 
its particular designation.' 



156 1 Dynamics of Foreign Policy and Law 

The Nature of the Document 

An Indo-Nepal Joint Commission had been established in order to help 
identify areas for mutual economic cooperation between the two 
governments and advise them on the feasibility and modalities of such 
cooperation. This Joint Commission had been asked, inter alia, to examine 
the possibilities of cooperation in harnessing Nepal's water resources in 
the interests of both India and Nepal and to make appropriate 
recommendations to the governments. In order to facilitate its work on 
cooperation in matters relating to water resources, the commission had 
set up a sub-commission on water resources. O n  the recommendation 
of the sub-commission, the joint commission took certain decisions in 
the form of Agreed Minutes on 5 December 1991 which included the 
following provisions on the Tanakpur barrage project: 

(i) The site at Mahendranagar municipal area in the Jimuwa village will be made 
available for tying up of the Left Afflux Bund, about 577 meters in length (with 
an area of about 2.9 hectares) to the high ground on the Nepalese side ... The 
availability of land for construction of the Bund will be effected in such a way 
by HMGlN that the work could start by the 15th of December 1991. 

(ii) India will construct a head regulator of 1,000 cusecs capacity near the 1eh 
under-sluice of the Tanakpur Barrage, as also the portion of the canal up to the 
Nepal-India border for supply of up to 150 cusecs of water to irrigate between 
4,000 to 5,000 hectares of land on the Nepalese side ... 

(iii) In response to a request from the Nepalese side, as a goodwill gesture 
the Indian side agreed to provide initially 10 MW of energy annually free of 
cost to Nepal in spite of the fact that this will add to further loss in the availability 
of power to India from the Tanakpur Power Station ....' 

The decision of the joint commission was endorsed by the prime ministers 
- 

of India and Nepal in a joint press communiquC issued during the 
Nepalese prime minister's visit to India between 5- 10 December 199 1. 
The Supreme Court of Nepal had to decide whether the two instruments 
formed a treaty for the purposes of the Constitution of Nepal and the 
Nepal Treaty Act. 

The site on which the main project is located is the land ceded to British 
India by Nepal after the two-year (1813-15) war between the two 
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countries.8 The land on which Nepal permitted India under the Tanakpur 
Agreement to build the 577-metre long afflux bund is the land returned 
to Nepal by British India in 1860 in return for Nepal's assistance in crushing 
the Indian Sepoy Rebellion against the British Raj.' It appears that as early 

1983 India had already started construction work of the Tanakpur Barrage 
project on its soil to harness the water of the Mahakali ILver without 
consulting Nepal. l 0  It seems that only when the Indian side realized that 
without constructing an d u x  bund on the Nepalese side of the border 
the project would not be able to deliver the desired amount of electricity 
or water for India, the government of India approached the government of 
Nepal with a view to securing Nepal's prompt approval for the construction 
of the bund. The political party that was in power in Nepal at the time 
was often characterized by critics as a party supported and favoured by 
India. It was wrist this background that the prime ministers of India and 
Nepal decided to conclude an agreement (without calling it an agreement) 
with immediate effect through an informal document entitled 'Agreed 
Minutes' in order to avoid the parliamentary procedure of ratification of 
treaties and agreements. 

The Decision of the Supreme Court 

Delivering its judgement on the case on 15 December 1992, the Supreme 
Court stated, inter dia that the documents in question concluded between 
Nepal and India 

do not appear to have been concluded in any formal and traditional form. However, 
the joint press statement and the Joint Press CornmuniquC issued at the end of 
bilateral talks between the two Prime Ministers as well as the notice published 
to this effect in the Nepal Gazette on behalf of the Ministry of Water Resources 
a d  Energy of His Majesty's Government demonstrate that the recommendations 
of the Joint Commission were endorsed by the two Prime Ministers and the 
Governments of the MO countries. Thus, there is no l o g i d  reason to believe that 
the decisions included in the Agreed Minutes concerning water resources and 
endorsed by the nu0 Prime Ministers 2nd the Governments of the two countries 
did not amount to an agreement or a treaty and were mere recommendations or 
understanding. 

The argument of the a t t ~ r n e ~ - ~ e n c r a l  was that as there was no treaty or 
agreement of any formal or customary form concluded between the two 
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countries the agreed minutes or understandings cannot be regarded as a 

treaty or an agreement. The Court however, went on to say that this argu- 
ment was not consistent with the definition of a treaty or an agreement 
provided in section (a) ofArticle 2 of the Nepal Treaty Act, 1990. Accord- 
ing to this definition, whatever its particular designation may be, if an 
agreement has been concluded between the two countries in written form 

that agreement has to be regarded as a treaty. After all, a treaty is a mutual 
agreement between the two parties to create legal rights and obligations. 

The court held that neither the Vienna Convention on the Law of 

Treaties of 1969 nor the opinion of publicists or the decisions of intcr- 
national courts and tribunals require that a treaty be concluded in any 
particular form. In international practice, in addition to formal treaties, 
all other instruments known as memorandum, protocol, exchange of notes, 
declaration, convention, charter, covenant, final act, statute, modus viv- 

endi, agreed minutes, etc., have been regarded as treaties and agreements. 
Depending on the situation, even a joint press statement or a joint press 
communiquC can constitute a treaty. The court added: 

It happens every now and then that States enter into transactions akin to treaties 
but having no legally binding force because they create moral or political obligations 
rather than legal obligations and rights between States and are ofien known as 
political or moral understandings. But the decisions in question in this case were 
made through Agreed Minutes between Nepal and India which included provisions 
designed to create mutual rights and obligations between the two countries. 
For instance, the Agreed minutes provide that Nepal will make its land available 
to India for the project but will not give up its right to exercise its continuous 
control and sovereign rights over such land and the natural resources therein. In 
return, Nepal will receive electricity and water for irrigation from India. 

The Court went on to conclude that 

The Agreed Minutes also provide that India will be allowed to build a canal up 
to the Nepalese border and to carry out a survey with a view to constructing a 

road, etc. These decisions were included in the joint press statement and press 
communiquk issued afier bilateral talks between the Prime Ministers of the [WO 

countries and published by the Ministry of Water Resources and Energy of His 
Majesty's Government in the Nepal Gazette. Thus, these decisions cannot be 
regarded as mere non-binding instruments of political and moral character: 
they appear to be the type of treaties which create mutual rights and obligations." 
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Thus, the Supreme Court of Nepal seems to have subscribed to the view 
that the agreed minutes and the joint communiquk do not merely give 
an account of discussions and summarize points of agreement. They 
enumerate the commitments to which both India and Nepal have consented 
md thus create rights and obligations in international law for these two 
countries. That is how the public and the oficial and semi-official media 
understood the texts when they described the deal between India and 
Nepal as 'a breakthrough on the vexed issue ofwater resources development' 
between the two countries.12 Consequently, the agreement written in 
the form of agreed minutes and included in the joint press communiquk 
should be submitted to parliament for approval in accordance with the 
Constitution of Nepal before the agreement could legally enter into force. 

Concluding observations 

Although it is rare to find a municipal law court in a developing country 
that challenges the power of the executive branch of the state with regard 
to its conduct of foreign policy affairs, the above-mentioned views of the 
Supreme Court of Nepal are consistent with the views of international 
courts and tribunals. For instance, the International Court of Justice stated 
in 1978 in the Aegean Sea Continental SheIfcase that the Court 'knows of 
no rule of international law which might ~reclude a joint communiquC 
from constituting an international agreement'. l 3  Similarly, in 1994 the 
ICJ, in the case between Qatar and Bahrain concerning a maritime 
delimitation and a territorial dispute, held that the Agreed Minutes of 
1990 between these two countries constituted an international agreement 
since they created rights and obligations in international law for the parties 
by enumerating the commitments to which the parties had consented.'* 

Indeed, in its commentary on the definition of 'treaty' which was in- 
corporated without change in the final text of the 1969 Vienna Conven- 
tion on the Law of Treaties, the International Law Commission of the 
UN stated that '[t] he term 'treaty' is used throughout the draft articles as 
a generic term covering all forms of international agreement in writing 
concluded between States'. The ILC went on to remark that 'very many 
single instruments in daily use, such as an 'agreed minute' or a 'memo- 
randum of understanding', could not appropriately be called formal 
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instruments, but they are undoubtedly international agreements subject 
to the law of treaties'.15 

There are a number of instruments concluded between two or more 
states and termed 'agreed minutes' which have been recognized by the 

international community as legally binding international agreements, 
For instance, the 1963 boundary agreement between Iraq and Kuwait was 
concluded in the form of 'agreed minutes'. During and after the Gulf 
War in the wake of the Iraqi invasion of Kuwait, the UN and the inter- 
national community treated this instrument as a legally binding interna- 
tional agreement. In its resolution 687 (1 99 l )  the Security Council of the 
UN demanded that 

Iraq and Kuwait respect the inviolability of the international boundary and the 
allocation of islands set out in the 'Agreed Minutes between the State of Kuwait 
and the Republic of Iraq regarding the restoration of friendly relations, recognition, 
and related matters', signed by them in the exercise of their sovereignty at Baghdad 
on 4th October 1963 and registered with the United Nations ...l6 

The decision of the Supreme Court of Nepal can be regarded as a bold 
decision which acts as a check against any excesses by the executive in 
foreign policy matters. Such decisions of municipal courts are quite helpful 
in ensuring that relations between states are based on transparency and 
democracy and that the government of the day does not conclude an 
agreement with a foreign power under a different name and as an informal 
instrument in order to avoid parliamentary and constitutional scrutiny. 
This is particularly so in a country such as Nepal whose leaders have in 
the past concluded certain lopsided treaties with India without properly 
weighing their long-term pros and cons for the future of the country. 
Therefore, this decision is likely to strengthen not only the constitutional 
system of parliamentary scrutiny of executive acts in foreign policy matters 
but also the democratic process in the country. 
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Conclusions 

D emocratization, transparency, and co-operation rather than 
confrontation are the elements needed if Indo-Nepal relations are 

to be made to work to the mutual advantage of the two countries. Nepal 
needs to nurture the goodwill it enjoys among the Indian people and the 

Indian political leaders should understand that India has an invaluable 
asset in the goodwill of the Nepalese people. Unless India acknowledges, 
as Mukerjee has argued, that 'a strong and vibrant Nepalese nationalism 
is the best possible guarantee that the people will not permit anyone within 
and outside the country to use Nepal as a cat's paw against India',' bilateral 
matters surrounding Indo-Nepal relations will remain difficult to resolve. 
India should stop looking at Nepal as India's own backyard. The tendency 
on the part of both the mandarins of the South Block and the Indian 
political leadership to regard Nepal as requiring some sort of a tutelage is 
responsible for generating resentment in Nepal. Therefore, South Block 
has to realize that the policies it has thus far adopted in relation to Nepal 
have not had the anticipated favourable results. 

Nepal, in turn, should do its utmost to engage in a constructive dialogue 
with India in order to resolve the outstanding problems. The tendency to 

denigrate her larger neighbour for any perceived ills is not healthy. Blaming 
India for Nepal's problems achieves little that is positive. The majority of 
the Nepalese have grown to be apprehensive of India; such apprehension 
may ultimately block any major effort on the part of the two countries 
to work together to address the issues facing them. The range and speed 
of changes in international relations demand a change in approach. India 
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ad ~ ~ ~ d ,  too, have now to adopt a modern approach and regulate their 
in a democratic, modern, and transparent form. The leaders have 

R, de the people into confidence and demonstrate that whatever moves 
ue being made derive from the assumption of sovereign equality and 
mutual benefit. They have to set aside some of the old treaties and replace 
[hem with new ones based on modern principles of international law. 

Both India and Nepal have carry forward their relations into the new 
phase, prepared for and capable of facing the challenges of the twenty- 
first century. They have to move away from the old dogmas and embrace 
transparency and democratic norms in the conduct of their relations. 
Should the governments fail to do so, the imperfect state of Indo-Nepal 
relations will continue to be exploited by both Indian and Nepalese politicians 
as they try to win votes in their respective election campaigns. For this, the 
immediate task at hand is to: 

l .  Regulate the Indo-Nepal border and require an ID card in some 
form when nationals of either of the countries cross the border; 

2. Resolve the border disputes such as those relating to Kalapani; 
3. Implement the Mahakali River Treaty in a manner that is 

satisfactory to both parties; 
4. Ratify the Power Trade Agreement to enable the two countries to 

engage in programmes of meaningful economic cooperation; and 
5. Conclude a new friendship treaty to replace the 1950 Treaty of Peace 

and Friendship and formally cancel the 1965 Arms Agreement and any 
other 'secret' agreements. 

Against this background, I have proposed a comprehensive drafi treaty 
ofpeace and friendship covering all aspects of bilateral relations between 
Nepal and India which is annexed to this book. The drafi treaty, which 
should replace the 1950 treaty, is based on internationally accepted norms, 
Yet at the same time takes into account the distinct characteristics of 
Indo-Nepal relations. 

Normally, a peace and friendship treaty is supposed to function as a 
framework or 'umbrella' treaty outlining all the basic norms of bilateral 
relations. Other protocols agreements should thus expand upon it to 
flesh out the skeleton designed in the main framework treaty. A peace and 
friendship treaty is incomplete if it fails to deal with the hndamentals of 
bilateral relations between the two ~ountries. For instance, because Nepal 
is a landlocked country, one of the first and foremost provisions in a 
Peace and friendship treaty with India should be to guarantee Nepalj 
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freedom of transit and right of free access to and from the sea. However, 
the 1950 treaty contains no such provisions. As freedom of transit is 
recognized in international law, that freedom should also be incorporated 
into a peace and friendship treaty of a more permanent character and 
thus independent of any change of government or policy in either New 
Delhi or Kathmandu. Furthermore, when the issues surrounding the 

troubled 1950 Treaty have been discussed and agreed upon once and for 
all, these two countries should be able to conclude meaningful, mutually 
beneficial water cooperation, and other economic agreements. 

The speed of changes in international relations is accelerating, yet 
India and Nepal appear to be making too little effort and have been slow 
in hammering out a sensible deal to resolve their outstanding issues. None 
of the issues between Nepal and India are as complex as those that exist 
between India and China or between India and Pakistan. Even so, China 
was able to conclude an economic cooperation agreement to supply 
enriched uranium to India on commercial terms2 There is no reason why 
Nepal should not be able to conclude and implement a number ofwater 
cooperation agreements with India, designed to generate hydropower. 
Significantly, India has concluded an agreement to buy spare electricity 
from Pal~s tan .~  It therefore appears illogical that India will not need or wd 
not buy hydropower from Nepal. There has to be a desire to work together 
in harnessing the resources available in Nepal for the benefit of both 
countries. Diplomacy assumes negotiation a i d  compromise. Both Nepd 
and India should be able to translate into action the tremendous goodwill 
they have towards each other, and to reach an equitable compromise 
for the achievement of the higher goals of economic development and 
prosperity, especially for the poor of their respective countries. 

1. Dilip Mukerjee, 'Hirnalayan Stalemate: Indian Stake in Nepdi ~oodwill', 
Times of India, 4 April 1989. 

2. 'Nuclear Pay-Off', the Far Eastern Economic Review, 19 Jan. 1995,22- 
3. 'India to Buy Spare Pakistani Power', Guardian (London), 20 May 1997. 

14. 



d Appen ices 
Treaties  elating to I n d o - ~ e ~ a I  ~e la t ions  

Treaty of Commerce with ~ e ~ a u l ,  1 i arch 1792 
Treaty authenticated under the seal of Maha Rajah Run Behauder Shah 
Behauder Shumshere Jung; being according to the Treaty transmitted by 
Mr Jonathan Duncan, the Resident at Benares, on the part of Right 
Honourable Charles, Earl Cornwallis, K.G., Governor-General in Coun- 
cil, a d  empowered by the said authority to conclude a Treaty of Com- 
merce with the said Maha Rajah, and to settle and fix the duties  aya able 
by the subjects of the respective States of the Honourable English Corn- 
pa.y  and those of Nepaul, the said gentleman charging himself with what- 
ever relates to the duties thus to be payable by the subjects of the Nepaul 
Government to that of the Company; in like manner as bath the afore- 
said Maha Rajah, with whatever regards the duties thus to be payable by 
the subjects of the Company's Government to that of Nepad; and the 
said Treaty having been delivered to me (the said Maha Rjah) by Mowlav~ 
Abdd Kadir Khan, the aforesaid vakeel, or agent; this 
tevvt thereof having been by the Nepaul Government, bath been corn- 
mitted to the said Khan, as hereunder detailed: 

Article 1 

Inasmuch as an attention to the general welfare, and to the ease and satis- 
faction of the merchants and traders, tends equally to the reputation of 
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the administrators of both Governments of the Company and of Nepaul; 
it is therefore agreed and stipulated, that 2'1, per cent shall reciprocdly 
be taken, as duty, on the imports from both countries; such duties to be 
levied on the amount of the invoices of the goods which the merchants 
shall have along with them; and to deter the said traders from exhibiting 
false invoices, the seal of the customs houses of both countries shall be 
impressed on the back of the said invoices, and copy thereof being kept, 
the original shall be restored to the merchants; and in cases where the 

merchant shall not have along with him his original invoice, the custom 
house officers shall, in such instance, lay down the duty of 2l1, per cent 
on a valuation according to the market price. 

Article 2 

The opposite stations hereunder specified, within the frontiers of each 
country, are fxed for the duties to be levied, at which place the traders are 
to pay the same; and after having once paid duties and receiving a rowannah 
thereon, no other or further duty shall be payable throughout each 
country or dominion respectively. 

Article 3 

Whoever among the officers on either side shall exceed in his demands 
for, or exaction of duty, the rate here specified, shall be exemplarily punished 
by the government to which he belongs, so as effectually to deter others 
from like offences. 

Article 4 

In the case of theft or robberies happening on the goods of the merchants. 
the Foujedar, or officer of the place, shall advising his superiors or 
Government thereof speedily cause the zamindars and proprietors of the 

spot to make good the value, which is in all cases, without fail, to be so 
made good to the merchants. 

Article 5 

In cases where in either country any oppression or violence be committed 
on any merchant, the officers of country wherein this may happen shall 
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without delay, hear and inquire into the complaints of the persons t h u  
%rieved, and doing them justice, bring the offenders to punishment. 

Article 6 

When the merchants of either country, having paid the established duty, 
shall have transported their goods into the dominions of one or the other 
State if such goods be sold within such State, it is well; but if such goods 
not meeting with sale, and that the said merchants be desirous to transport 
their said goods to any other country beyond the limits of either of the 
respective States included in the Treaty, the subjects and officers of these 
latter shall not take thereon any other of further duty than the fmed one 
levied at the first entry; and are not to exact double duties, but are to allow 
such goods to depart in all safety without opposition. 

Article 7 

This Treaty shall be of fill force and validity in respect to the present and 
future rulers of both Governments, and, being considered on both sides as 
a Commercial Treaty and a basis of concord between the two States, is to 
be, at all times, observed and acted upon in times to come, for the public 
advantage and the increase of friendship. 

On the 5'h of Rejeb, 1205 of the Hegira, and 1197 of the Fussellee 
style, agreeing with the lSt of March 1792 of the Christian, and with the 
22"d of Phagun 1848 of the Sunbut AEra, two Treaties, to one tenor, were 
written for both the contracting parties, who have mutually engaged that 
from the 3rd Bysack 1849 of the Sunbut AEra, the officers of both States 
shall, in pursuance of the strictest orders of both Governments, immediately 
carry into effect and observe the stipulations aforesaid, and not wait for 
any further or new direction. 

(True copy and translation) 

(Sd.) J. DUNCAN 
Resident 

Revenue Department. 
(A true copy) 

(Sd.) G.H.BARLOW 
Su b-Secretary 
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Appendix 11 
Treaty with the Raja of Nepau 1 , 1801 

Whereas it is evident as the noonday sun to enlightened understanding 
of exalted nobles and of ~ o w e r f u  Chiefs and Rulers, that Almighty God ha 
entrusted the protection and government of the universe to the authority 
of Princes, who make justice their principle, and that by the establishment 
of a friendly connection between them universal happiness and prosperity 

- - ,  

is secured, and that the more intimate the relation of amity and union the 
greater is the general tranquillity; in consideration of these circumstances, 
His Excellency the Most Noble the Governor-General, Marquis Wellesley, 
etc., etc., and the Maharaja have established a system of friendship between 
the respective Governments of the company and the Raja of ~ e ~ a u l ,  and 
have agreed to the following Articles: 

Article 1 

It is necessary and incumbent upon the principals and officers of the two 
Governments constantly to exert themselves to improve the friendship 
subsisting between the two States, and to be zealously and sincerely desirous 
of the prosperity and success of the Government and subjects of both. 

Article 2 

The incendiary and turbulent representations of the disaffected, who are 
the disturbers of our mutual friendship, shall not be attended to without 
investigation and proof. 

Article 3 

The principals and officers of both Governments will cordially consider 
the friends and enemies of either State to be the friends and enemies of 
the other; and this consideration must ever remain permanent and in force 
from generation to generation. 

Article 4 

If any one of the neighbouring powers of either State should commence 
any altercation or dispute, and design, without provocation, unjustly to 
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possess himself of the territories of either country, and should entertain 
hostile intentions with the view of t k n g  that country, the vakeels on the 
part of our respective Governments at either Court will filly report all 
particulars to the head of the State, who, according to the obligations of 
friendship subsisting berween the two States, afier having heard the said 
particulars, will give whatever answer and advice may be proper. 

Article 5 
Whenever any dispute of boundary and territory between the two countries 
may arise, such dispute shall be decided, through our respective vakeels or 
our officers, according to the principles of justice and right; and a landmark 
shall be placed upon the said boundary, and which shall constantly remain, 
that the officers both now and hereafter may consider it as a guide, and 
not make any encroachment. 

Article 6 

Such places as are upon the Frontiers of the dominions of the Nabob 
Vizier and of Nepaul, and respecting which any dispute may arise, such 
dispute shall be settled by the mediation of the vakeel on the part of the 
Company, in the presence of one from the Nepaul Government, and one 
from His Excellency the Vizier. 

Article 7 

So many elephants, on account of Muchacinpoor, are annually sent to 
the Company by the Raja of Nepaul, and therefore the Governor-General 
with a view of promoting the satisfaction of the Raja of Nepaul, and in 
consideration of the improved friendly connection, and of this new Treaty, 
relinquishes and foregoes the tribute above-mentioned, and directs that 
the officers of the Company, both now and hereafter, from generation to 
generation, shall never, during the continuance of the engagement 
contracted by this Treaty (so long as the conditions of this treaty shall be 
in force), exact the elephants from the Raja. 

Article 8 

If any of the dependents of inhabitants of either country should fly and 
take refuge in the other, and a requisition should be made for such persons 
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on the part of the Nepaul Government by its constituted vakeel in atten- 
dance on the Governor-General, or on the part of the Company's Govern- 
ment by its representative residing at Nepaul, it is in this case mutually 
agreed that if such person should have fled transgressing the laws of his 
Government, it is incumbent upon the principals of both Governments 
immediately to deliver him up to the vakeel at their respective courts, 
that he may be sent in perfect security to the frontier of their respective 
territories. 

Article 9 

The Maha Raja of Nepaul agrees, that a pergunnah, with all the lands 
attached to it, excepting privileged lands and those appropriated to religious 
purposes, and to jaghires, &C., which are specified separately in the account 
of collections, shall be given up to Samee Jeo for his expenses, as a present. 
The conditions with respect to Sarnee Jeo are, that if he should remain at 

Benares, or at any other place within the Company's provinces, and should 
spontaneously farm his jaghire to the officers of Nepaul, in that event the 
amount of collections shall be punctually paid to him, agreeably to certain 
kists which may be hereafter settled; that he may appropriate the same to 

his necessary expenses, and that he may continue in religious abstraction, 
according to his agreement, which he had engraved on brass, at the time 
of his abdication of the Roy, and of his resigning it in my favour. Again, in 
the event of his establishing his residence in his jaghire, and of his realizing 
the collections through his own officers, it is proper that he should not 
keep such a one and other disaffected persons in his service, and besides 
one hundred men and maid servants, &C., he must not entertain any 
persons as soldiers, with a view to the collection of the revenue of the 
pergunnah; and to the protection of his person he may take two hundred 
soldiers of the forces of the Nepaul Government, the allowances of whom 
shall be paid by the Raja ofNepaul. He must be cautious, also of commencing 
altercation, either by speech or writing; neither must be give protection 
to the rebellious and fugitives of the Nepaul country, nor must he commit 
plunder and devastation upon the subjects of Nepaul. In the event of such 
delinquency being proved to the satisfaction of the two Governments, the 
aid and protection of the Company shall be withdrawn from him; and in 
that event, also, it shall be at the option of the Raja of Nepaul whether or 
not he will confiscate his jaghire. 
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The Maha Raja also agrees, on his part, that if Samee Jeo should take 
up his residence within the Company's provinces, and should farm out his 
land to the officen of Nepaul, and that the kists should not be paid according 
to agreement, or that he should fm his residence on his jaghire, and any of 
the inhabitants of Nepaul should give him or the ryots of his pergunnah 

- - 

my molestation, a requisition shall be made by the Governor-General of 
the Company, on this subject, to the Raja. The Governor-General is security 
for the Raja's performance of this condition, and the Maha Raja will 
immediately acquit himself of the requisition of the Governor-General, 
agreeably to what is above written. If any profits should arise in the collection 
of the said pergunnah, in consequence of the activity of the officers, or any 
defdcation occurs from their inattention, in either case the Raja of Nepaul 
will be totally unconcerned. 

Article 10 

With the view of carrying into effect the different objects contained in 
this Treaty, and of promoting other verbal negociation, the Governor- 
General and the Raja of Nepaul, under the impulse of their will and plea- 
sure, depute a confidential person to each other as vakeel, that remaining 
in attendance upon their respective Governments, they may effect the 
objects above specified, and promote whatever may tend to the daily 
improvement of the friendship subsisting beween the States. 

Article 11 

It is incumbent upon the principals and officers of the two States that they 
should manifest the regard and respect to the vakeel of each other's Govern- 
ment which is due to their rank, and is prescribed by the laws of nations; 
and that they should endeavour, to the utmost of their power, to advance 
any object which they may propose, and to promote their ease, comfort, 
and satisfaction, by extending protection to them, which circumstances 
are dculated to improve the friendship subsisting between the two Govern- 
ment~, and to illustrate the good name of both States throughout the universe. 

Article 12 

It is incumbent upon the vakeels of both States that they should hold no 
intercourse whatever with any of the subjects or inhabitants of the country, 
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excepting with the officers of Government, without the permission of 
those officers; neither should they carry on any correspondence with any 
of them; and if they should receive any letter or writing from any such 
people, they should not answer it, without the knowledge of the head 
the State, and acquainting him of the particulars, which will dispel 
apprehension or doubt between us, and manifest the sincerity of our 
friendship. 

Article 13 

It is incumbent upon the principals and officers mutually to abide by the 
spirit of this Treaty, which is now drawn out according to their faith and 
religion, and deeming it in force from generation to generation that they 
should not deviate from it; and any person who may transgress against it 
will be punished by Almighty God, both in this world and in a h t u r e  
state. 

(A true translation) 
C. RUSSELL 

Assistarz t Persian Translator 

Ratified by the Governor-General and Council, on the 3oth of October 
180 1, and by the Nepaul Darbar on the 2sth of October 1802. 
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Separate Article of a Treaty with the Rajah of Nepaul concluded 
at Dinapore, 2Gth of October 1 80 1 .  

The Engagement contracted by Maha Rajah, &C., &C., with His Excellency 
the Most Noble the Governor-General, &C., &C., respecting the settlement 
of a provision for the maintenance of Purncahir Goonanund Swimrnee 
Jee, the illustrious father of the said Maha Rajah, is to the following effect: 

That an annual income, amounting to Patna Sicca Rupees eighty-two 
thousand, of which seventy-two thousand shall be paid in cash and ten 
thousand, in elephants, half male and half female, to be valued at the rate 
of one hundred and twenty-five rupees per cubit, shall be settled on the 
said Swammee Jee, commencing from the month of Aughun 1858, as an 
humble offering to assist in the maintenance of his household; and for the 
purpose of supplying the said income, that the Purgunnah of Beejapoor, 
with all the lands thereunto attached (excepting rent-free lands, religious 
or charitable endowments, jaghires, and such like as specified separately 
in the account of collections) be settled on the said Swammee Jee, under 
the following conditions: That, in the event of his residing at Benares of 
other place within the territories of the Honourable Company, and of his 
voluntarily committing the collections of the said jaghire to the servants 
of the Nepaul Government, in such case seventy-two thousand rupees in 
cash, and elephants to the value of ten thousand rupees, shall be punctually 
remitted year after  ear, by established kists, to the said Swamrnee Jee, without 
fail or delay, so that, appropriating the same to his necessary expenses, he 
may devote himself to the worship of the Supreme being in conformity to 
his own declaration, engraved on copper at the time of his abdicating the 
Raje and of his bestowing it on the said Maha Rajah; and further, in the 
event of his establishing his residence upon his jaghire and of his realizing 
the collections through his own officers, it is requisite that he should not 
keep in his service fomenters of sedition and disturbance, that he shall 
retain no more than one hundred male and female attendants, and that 
he shall not retain about his person soldiers of any description. That for 
the purpose of collecting the revenues of the aforesaid pergunnahs and 
for his personal protection, he may have from the Rajah of Nepaul as far 
as two hundred men of the troops of that country, and the allowance of 
such men shall be defrayed by the Maha Rajah himself. He nust  not 
attempt, either by speech or writing, to excite commotion nor harbour 
about his person rebels and fugitives from the territories of Nepaul, neither 
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must he commit any depredations upon the subjects of that country. And 
in the event of such delinquency being established to the satisfaction of 
both parties, that the aid and protection of the Honourable Company 
shall be withdrawn from the said Swammee Jee, in which case it shall be 
at the option of the Maha Rajah to confiscate his jaghire. It is also agreed 
by Maha Rajah that, provided Swammee Jee should fur his residence within 
the Honourable Company's territories, and should commit the collections 
of his jaghire to the officers of the Nepaul Government, in that case, should 
the kists not be paid according to the conditions above specified, or in 
the event of his residing upon his jaghire, provided any of the subjects of 
Nepaul give him or ryots of his pergunnah any molestation, in either case 
the Governor-General and the Honourable Company have a right to 

demand reparation from the Rajah of Nepaul. The Governor-General is 
guarantee that the Rajah of Nepaul performs this condition, and the Maha 
Rajah, on the requisition of the Governor-General, will instantly hlfil his 
engagements as above specified. In any augmentation of the collections 
from the judicious management of the officers of Swammee Jee, or in 
any diminution from a contrary cause, the Maha Rajah is to be equally 
unconcerned, the Maha Rajah engaging that, on delivering over the 
Pergunnah of Beejapoor to the officers of Swammee Jee, the amount of 
the annual revenue shall be Patna Sicca Rupees 72,000; that should it be 
less he will make good the deficiency, and in case of excess, that Swammee 
Jee be entitled thereto. 

(A true translation) 
W.D. KNOX 

Ratified by the Governor-General and Council on the 3oth of October 
180 1, and by the Nepaul Durbar on the 2 F h  of October 1802. 
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Appendix I11 
Treaty of Peace (the Sugauli Treaty) between Nepal and 

the ~ r i t i sh  East ~ n d i a  Company and  elated Instruments, 

1815-16 

TREATY OF PUCE between the HONOURABLE EAST INDIA COMPANY and MAHA 

RAJAH BIKRAM SAH, Rajah of Nipal, settled between LIEUTENANT-COLONEL 

B M S ~ W  on the part of the HONOURABLE COMPANY, in virtue of the full 
powers vested in him by HIS EXCELLENCE the RIGHT HONOURABLE FRANCIS, 
m OF MOIRA KNIGHT of the MOST NOBLE ORDER of the GARTER, one of 
HIS MAJESTY'S MOST HONOURABLE PRIW COUNCIL, appointed by the Court 
of Directors of the said Honourable Company to direct and control all 
the affairs in the East Indies, and by SREE GOOROO GUJRAJ MISSER and 
CHUNDER SEEKER OPEDEU on the part of MAHA RAJAH GIRMAUN JODE BIKRAN 

SAH BAHADUR, SHUMSHEER JUNG, in virtue of the powers to that effect 
vested in them by the said Rajah of Nipal, 2nd December 1815. 

Whereas war has arisen between the Honourable East India Company 
and the Rajah of Nipal, and whereas the parties are mutually disposed to 
restore the relations of peace and amity which, previously to the occurrence 
of the late differences, had long subsisted between the two States, the 
following terms of peace have been agreed upon: 

Article l 

There shall be perpetual peace and friendship between the Honourable 
East India Company and the Rajah of Nipal. 

Article 2 

The Rajah of Nipd renounces ail claim to the lands which were the subject 
of discussion between the two States before the war; and acknowledges the 
right of the Honourable Company to the sovereignty of those lands. 

Article 3 

The Rajah of Nipd hereby cedes to the Honourable the East India 
Company in perpetuity all the undermentioned territories, viz.- 
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Firrt..-The whole of the low lands between the Rivers Kali and Raptis 
Secondly-The whole of the low lands (with the exception of B o o d  

Khass) lying between the Rapti and the Gunduck. 
Thirdly..-The whole of the low lands between the Gunduck and 

Coosah, in which the authority of the British Government has been 
introduced, or is in actual course of introduction. 

Fourthly..-All the low lands between the Rivers Mitchee and the 

Teestah. 
Fzjbly.-All the territories within the hills eastward of the h v e r  

Mitchee, including the fort and lands of Nagree and the Pass of Nagarcote, 
leading from Morung into the hills, together with the territory lying between 
that Pass and Nagree. The aforesaid territory shall be evacuated by the 
Gurkha troops within forty days from this date. 

Article 4 

With a view to indemnify the Chiefs and Barahdars of the State of Nipal, 
whose interests will suffer by the alienation of the lands ceded by the foregoing 
Article, the British Government agrees to settle pensions to the aggregate 
amount to two lakhs of rupees per annum on such Chiefs as may be selected 
by the Rajah of Nipal, and in the proportions which the Rajah may fix. As 
soon as the selection is made, Sunnuds shall be granted under the seal and 
signature of the Governor-General for the pensions respectively. 

Article 5 

The Rajah of Nipal renounces for himself, his heirs, and successors, all 
claim to or connexion with the countries lying to the west of the k v e r  
Kali, and engages never to have any concern with those countries or the 
inhabitants thereof. 

Article 6 

The Rajah of Nipal engages never to molest or disturb the Rajah of Si f im 
in the possession of his territories; but agrees, if any differences shall arise 
between the State of Nipal and the Rajah of Sikkim, or the subjects of 
either, that such differences shall be referred to the arbitration of the British 
Government, by whose award the Rajah of Nipal engages to abide. 
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Article 7 

The Rajah of Nipal hereby engages never to take or retain in his service 
my British subject, nor the subject of any European and American State, 
without the consent of the British Government. 

Article 8 

In order to secure and improve the relations of amity and peace hereby 
established between the two States, it is agreed that accredited Ministers 
from each shall reside at the Court of the other. 

Article 9 

This Treaty, consisting of nine Articles, shall be ratified by the Rajah of 
Nipd within fifteen days from this date, and the ratification shall be 
delivered to Lieut.-Colonel Bradshaw, who engages to obtain and deliver 
to the Rajah the ratification of the Governor-General within twenty days, 
or sooner, if practicable. 

Done at Segowlee, on the T"' day of Decem ber 1815. 

Received this treaty from Chunder Seekur Opedeea, Agent on the pan 
of the Rajah of Nipal, in the valley of Muckwaunpoor, at half-past two 
o'clock EM., on the 4~" of March 1 8 16, and delivered to him the Counter- 
part Treaty on behalf of the British Government. 

D.D. OCHTERLONY 
Agent, Governor- General 
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Memorandum for the approval and acceptance of the Rajah of 
Nipal, presented on the 8th of December 1 8 16 

Adverting to the amity and confidence subsisting with the Rajah of Nipd, 
the British Government proposes to suppress, as much as is possible, [he 
execution of certain Articles in the Treaty of Segowlee, which bear hard 
upon the Rajah, as follows: 

2. With a view to gratify the Rajah in a point which he has much 
heart, the British Government is willing to restore the Terai ceded to it by 
the Rajah in the Treaty, to wit, the whole Terai lands lying between the 
fivers Coosa and Gunduck, such as appertained to the Rajah before the 
late disagreement; excepting the disputed lands in the Zillahs ofTirhoot 
and Sarun, and excepting such portions of territory as may occur on both 
sides for the purpose of settling a frontier, upon investigation by the respective 
Commissioners; and excepting such lands as may have been given in 
possession to any one by the British Government upon ascertainment of 
his rights subsequent to the cession ofTerai to that Government. In case 
the Rajah is desirous of retaining the lands of such ascertained proprietors, 
they may be exchanged for others, and let it be clearly understood that, 

notwithstanding the considerable extent of the lands in the Zillah of 
Tirhoot, which have for a long time been a subject of dispute, the settlement 
made in the year of 18 12 of Christ, corresponding with the year 1869 of 
Bikramajeet, shall be taken, and everything else relinquished, that is to 

say, that the settlement and negotiations, such as occurred at that period, 
shall in the present case hold good and be established. 

3. The British Government is willing likewise to restore the Terai lying 
between the Rivers Gunduk and Rapti, that is to say, from the 
Gunduk to the western limits of the Zillah of Goruckpore, together with 
Bootwul and Sheeraj, such as appertained to Nipal previous to the 

disagreements, complete, with the exception of the disputed places in the 
Terai, and such quantity of ground as may be considered mutually to be 
requisite for the new boundary. 

4. As it is impossible to established desirable limits between the two 
States without survey, it will be expedient that Commissioners be appointed 
on both sides for the purpose of arranging in concert a well defined 
boundary on the basis of the preceding terms, and of establishing a straight 
line of frontier, with a view to the distinct separation of the respective 
territories of the British Government to the south and of Nipd to the 



north; and in case any indentations occur to destroy the even tenor of 
the line, the Commissioners should effect an exchange of lands so interfering 
on principles of clear reciprocity. 

5 .  And should it occur that the proprietors of lands situated on the 
mutual frontier, as it may be rectified, whether holding of the British 
Government or of the Rajah of Nipal, should be placed in the condition 
ofsubjects of both Governments, with a view to prevent continual dispute 
and discussion between the two Governments, the respective 
Commissioners should effect in mutual concurrence and co-operation 
the exchange of such lands, so as to render them subject to one dominion 
done. 

6 .  Whensoever the Terai should be restored, the Rajah of Nipal will 
cease to require the sum of two lakhs of Rupees per annum, which the 
British Government agreed the advance for the maintenance of certain 

- 

Barahdars of his Government. 
7. Moreover, the Rajah of Nipal agrees to refrain from prosecuting any 

inhabitants of theTerai, after its revertance to his rule, on account of having 
favoured the cause of the British Government during the war, and should 
any of those persons, excepting the cultivators of the soil, be desirous of 
quitting their estates, and of retiring within the Company's territories, 
he shall not be liable to hindrance. 

8. In the event of the Rajah's approving the foregoing terms, the pro- 
posed arrangement for the survey and establishment of boundary marks 
 hall be carried into execution, and after the determination in concert of 
the boundary line, Sunnuds conformable to the foregoing stipulations, 
drawn out and sealed by the two States, shall be delivered and accepted 
on both sides. 

(Sd.) EDWARD GARDNER 
Resiaknt 

(A  true translation) 
(Sd.) G. WELLESLEY 

Assistant 
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Substance of a Letter under the  Seal of the Raja of Nipal, 
received on the 1 I of December 18 16 

After compliment; 
I have comprehended the document under date the 8'h of December 

18 16, or 4th of POOS 1873 Sumbut, which you transmitted relative to the 

restoration, with a view to my friendship and satisfaction, of the Terai 
1 

between the Rivers Coosa and Rapti to the southern boundary complete, 
such as appertained to my estate previous to the war. It mentioned that 

in the event of my accepting the terms contained in that document, the 
southern boundary of the Terai should be established as it was held by this 
Government. I have accordingly agreed to the terms laid down by you, 
and herewith enclose an instrument of agreement, which may be satisfactory 
to you. Moreover, it was written in the document transmitted by you, that 

it should be restored, with the exception of the disputed lands and such 
portion of land as should, in the opinion of the Commissioners on both 
sides, occur for the purpose of settling a boundary: and excepting the 
lands which, after the cessions of the Terai to the Honourable Company, 
may have been transferred by it to the ascertained proprietors. My friend, 
all these matters rest with you, and since it was also written that a view 
was had to my friendship and satisfaction with respect to certain Articles 
of the Treaty of Segowlee, which bore hard upon me, and which could be 
remitted, I am well assured that you have at heart the removal ofwhatever 
may tend to my distress, and that you will act in a manner corresponding 
to the advantage of this State and the increase of the friendly relations 
subsisting between the two Governments. 

Moreover I have to acknowledge the receipt of the orders under the 
red seal of this State, addressed to the officers ofTerai between the Rivers 
Gunduk and Rapti, for the surrender of that Terai, and their reriring from 
thence, which was given to you at Thankote, according to your request. 
and which you have now returned for my satisfaction. 

(A true translation) 
(Sd.) G. WELLESLEY 

Assistant 
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Substance of a Document under the Red Seal, received from the 
Durbar, on the 1 1' of December 18 16 

wth regard to friendship and amity, the Government of Nipal agrees to 
the tenor of the document under the 8th of December 18 16 or 4th Poos 
1873 Sumbut which was received by tl;e Darbar from the Honourable 
Edward Gardner on the part of the Honourable Company, respecting the 
revertance of the Terai between the Rivers Coosa and Rapti to the former 
southern boundary, such as appertained to Nipal previous to the war, with 
exception of the disputed lands. 

Dated the 7' of Poor 1873 Sum bat. 
(A true translation) 

(Sd.) G. WELLESLEY 
Asistan t 
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Appendix IV 
Treaty with ~ i p a l ,  1 ~ o v e r n b e r  1860. 
During the disturbances which followed the mutiny of the Native army 
of Bengal in 1857, the Maharaja of Nipal not only faithfully maintained 
the relations of peace and friendship established between the British 
Government and the State of Nipal by the Treaty of Segowlee, but freely 
placed troops at the disposal of the British authorities for the preservation 
of order in the Frontier Districts, and subsequently sent a force to cooperate 
with the British Army in the re-capture of Lucknow and the final defeat 
of the rebels. O n  the conclusion of these operations, the Viceroy and 
Governor-General in recognition of the eminent services rendered to 
the British Government by the State of Nipal, declared his intention to 

restore to the Maharaja the whole of the lowlands lying between the kve r  
Kali and the District of Goruckpoer, which belonged to the State of Nipal 
in 18 15, and were ceded to the British Government in that year by the 
aforesaid Treaty. These lands have now been identified by Commissioners 
appointed for the purpose by the British Government, in the presence of 
Commissioners deputed by the Nipal Darbar; masonry pillars have been 
erected to mark the future boundary of the two States, and the territory 
has been formally delivered over to the Nipalese Authorities. In order the 
more firmly to secure the State of Nipal in the perpetual possession of 
this territory, and to mark in a solemn way the occasion of its restoration, 
the following Treaty has been concluded between the two States: 

Article 1 

AI1 Treaties and Engagements now in force between the British Govern- 
ment and the Maharajah of Nipal, except in so far as they may be altered 
by the Treaty, are hereby confirmed. 

Article 2 

The British Government hereby bestows on the Maharajah of Nipal in 
full sovereignty, the whole of the lowlands between the Rivers Kali and 
Raptee, and the whole of the lowlands lying between the hver  Raptee and 
the District of Goruckpore, which were in the possession of the Nipd State 
in the year 18 15, and were ceded to the British Government by Article 111 
of the Treaty concluded at Segowlee on the 2nd of December in that year. 



Appendices 1 183 

Article 3 

The boundary line surveyed by the British Commissioners appointed for 
he purpose extending eastward from the River Kali or Sardah to the foot 
of the hills north of Bagowra Tal, and marked by pillars, shall henceforth 
be the boundary between the British Province of Oudh and the Territories 
of the Maharajah of Nipal. 

This Treaty, signed by Lieutenant-Colonel George Ramsay, on the 
part of His Excellency the Right Honourable Charles John, Earl Canning, 
G.C.B., Viceroy and Governor-General of India, and by Maharajah Jung 
Bahadoor Rana, G.C.B., on the part of Maharajah Dheraj Soorinder 
Vikrarn Sah Bahadoor Shumshere Jung, shall be ratified, and the ratifica- 
tions shall be exchanged at Khatmandoo within thirty days of the date 
of signature. 

Signed and sealed at Khatmandoo, this First day of November, 
one thousand eight hundred and sixty corresponding to the third day of 
Kartick Budee, Sumbut Nineteen Hundred and Seventeen. 

(Sd.) G. RAMSAY, Lieut. -Cohnel 
Resident at Nipal 

(Sd.) CANNING 
Viceroy and Governor-General 

This Treaty was ratified by His Excellency the Governor-General, at 
Calcutta, on the 1 5th of November 1860. 

(Sd.) A.R. YOUNG 
Deputy Secretary to the Government oflndia 
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Appendix V 
1920 ~ a r a d a  Barrage Project Agreement between British 

~ n d i a  and ~ e p a l  

23" August 1920 

My dear Colonel Kennion, 

With reference to your letter No. 335114550-73 dated the 2Yh July 
1920 enclosing copy of a letter from the Chief Secretary to the United 
Provinces Government for sanction to the survey party to finally demarcate 
the land required for the Sarada canal work and the irrigation branch 
staff entering on it to start necessary work of construction, order has been 
issued to the Bada Hakim of Kailali-Kanchanpur Goswara, to permit the 
said parties to enter Nepalese territory for the purposes mentioned. Please 
arrange that an intimation a fortnight in advance of their coming be 
sent to the said Bada Halum at Billouri specifying the dates when and 
on the points where they would enter Nepalese territory so that he may 
appoint a Nepalese officer to meet the parties and be with them during 
the demarcation work. In order that the intimation may reach the Bada 
Halum without fail it is requested that it be sent by post as well as by 
messenger, as the delivery from the post office, which is Puranpir, (about 
28 miles) during the dry season and Palia Kalan (about 36 miles) during 
the dry season and rains is not very certain. 

In connection with this Sarada canal project, the construction of the 
head works etc. and exchange of land relating there to it is understood 
that it is agreed that: 

( 1) The Nepal Government will have a right for a supply of 460 cusecs 
of water and, provided the surplus is available, for a supply of up 
to 1000 cusecs when cultivation grows at any future time from 
the Sarada canal Head work during the Kharif, i.e. from 15'~ 
May to 15& October; and of 150, cusecs during Rabi, i.e. from 
the 1 5 ' ~  of October to 1 5th May, the canal head being in the 
latter period alternately closed and opened for 10 days at a time 
running 300 cusecs whenever the canal is open. 

( 2 )  That is order to give those supplies all necessary works such S the 
canal head with regulating gates, quarters for the canal staff be on 
the left bank of the river and also under-sluices for the purpose of 
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maintaining an open channel from the river to the canal head will 
be done by the Government of India at their own expense on the 
understanding that they shall retain full and entire control of 
the work with this undertaking that they shall supply to Nepal 
the quantity of water agreed to free of any charge. 

(3) That the Nepal Government would transfer necessary land for 
the construction and maintenance of canal works which is 
provisionally estimated at 4000 acres and would receive land 
equal in area from the British Government. The land to be taken 
from Nepalese territory will, after demarcation, be measured and 
then land equal in area to it will be given to Nepal by the said 
Government. 

I would ask to be kindly informed whether the Government of India has 
to make any proposal with regard to the disposal of timber obtained 
from trees felled in the course of demarcation and when the land so de- 
marcated to be taken will be taken and land to be given in lieu thereof will 
be measured and given also whether they wish that valuable trees standing 
on the lands to be exchanged are to be given and taken along with those 
lands. 

I am, with kind regards, 
Youn very sincerely, 

(Sd.) CHANDRA 
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Reply of the British Government 
No. 472514550-78 of 20. 

The British Legation, Nepal 
2 1" October 1920. 

My dear Maharaja, 

With reference to your letter dated the 23rd August 1920, I write to inform 
Your Excellency that I communicated the contents thereof to the United 
Provinces Government and enclose herewith a copy of their reply for 
your Excellency's information. 

With kind regards, 
Yours very sincerely, 
W . )  

To 
General His Excellency 
Maharaja Sir Chandra Shumshere Jung 
Bahadur Rana, G.C.B., G.C.S.I., G.C.M.G., 

G.CV.O., D.C.L., 
Prime Minister and Marshal of Nepal. 

Copy of a letter No. 2984, dated the llth October 1920, from the Chief 
Secretary to the Government of the United Provinces, to the British Envoy 
at the Court of Nepal. 

1. With reference to your letter No. 3789, dated the 2Sh August 1920,I 
am directed to say that the land to be acquired in Nepal in connection 
with the Sarada-Kitcha feeder project, is 4093.88 acres. The land this 
Government is offering the Nepal Government in exchange is noted in 
the margin. 

Division District Site Area in Acres 

1. Lucknow Kheri Surnerpur 2914 
2. Fyzabad Bahraich Border 569 
3. Do Gonda Near Koela Basa 65.3 
4. Do Bahraich Border 516.2 
5. Do Do Do 29.38 
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Orders have been issued to the British authorities concerned for the 
demarcation, on site, of this land and arrangements for the exchange 
will be made as soon as the land in Nepal and British territory has been 
demarcated. 

2. The summary of the terms regarding the supply of water from the 
anal  to the Nepal Government as given in His Excellency the Prime 
Minister of Nepal's letter is correct. 

3. As regards the ownership of the trees felled in demarcating the land in 
Nepal, I am to say that as it will be necessary to cut up and remove these 
trees so as to clear the line, this Government would suggest that to avoid 
delay, the trees should be regarded as belonging to the Irrigation Branch 

- - 

of this province, who could ;hen arrange to the Irrigation-Branch of this 
province to dispose of them immediately. Similarly the trees felled in 
demarcating the land in British India for transfer to Nepal, may be regarded 
as belonging to the Durbar if it will arrange to clear them away without 
delay. This arrangement seems to be simple and equitable as it is probable 
that the trees felled in demarcating the land in Nepal will balance the 
number of trees felled in demarcating the land in British territory. 

4. I am to add that the remaining trees on the land will be exchanged 
along with the land. The Nepal Durbar is not likely to lose by the exchange 
as the land which this Government is offering in exchange comprises 
valuable forest and grazing ground. 
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Appendix VI 
Treaty of Friendship between Great Britain and Nepal, 
~athrnandu,  21 ~ e c e m b e r  1923 
WHEREAS peace and friendship have now existed between the British 
Government and the Government of Nepal since the signing of theTreary 
of Segowlie on the 2nd day of December 18 1 5, and whereas since that 

date the Government of Nepal has ever displayed its true friendship for 
the British Government and the British Government has as constantly 
shown its goodwill towards the Government of Nepal; and whereas the 
Governments of both the countries are now desirous of still further 
strengthening and cementing the good relations and friendship which 
have subsisted between them for more than a century; the two High 
Contracting Parties having resolved to conclude a new Treaty of Friendship 
have agreed upon the following Articles: 

Article I 

There shall be perpetual peace and friendship between the Governments 
of Great Britain and Nepal, and the two Governments agree mutually to 

acknowledge and respect each other's independence, both internal and 
external. 

Article I1 

All previous treaties, agreements and engagements, since and including 
the Treaty of Segowlie of 18 1 5, which have been concluded between the 
two Governments are hereby confirmed, except so far as they may be altered 
by the present Treaty. 

Article I11 

As the preservation of peace and friendly relations with the neighbouring 
States whose territories adjoin their common frontiers is to the mutual 
interests of both the High Contracting Parties, they hereby agree to inform 
each other of any serious friction or misunderstanding with those States 
likely to rupture such friendly relations, and each to exert its ofices 
as far as may be possible to remove such friction and misunderstandings 
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Article IV 

~ a c h  of the High Contracting Parties will use all such measures as it may 
deem practicable to prevent its territories being used for purposes inimical 
to the security of the other. 

Article V 

In view of the longstanding friendship that has subsisted between the 
British Government and the Government of Nepal and for the sake of 
cordial neighbourly relations between them, the British Government agrees 
that the Nepal Government shall be free to import from or through British 
India into Nepal whatever arms, ammunition, machinery, warllke material 
or stores may be required or desired for the strength and welfare of Nepal, 
and that this arrangement shall hold good for all time as long as the British 
Government is satisfied that the intentions of the Nepal Government 
are friendly and that there is no immediate danger to India from such 
importations. The Nepal Government, on the other hand, agrees that there 
shall be no export of such arms, ammunition, etc., across the frontier of 
Nepal either by the Nepal Government or by private individuals. 

If, however, any Convention for the regulation of the Arms Traffic, to 
which the British Government may be a party, shall come into force, the 
right of importation of arms and ammunition by the Nepal Government 
shall be subject to the proviso that the Nepal Government shall first become 
a party to that Convention, and that such importation shall only be made 
in accordance with the provisions of that Convention. 

Article V1 

No Customs duty shall be levied at British Indian ports on goods imported 
on behalf of the Nepal Government for immediate transport to that country 
provided that a certificate from such authority as may from time to time 
be determined by the two Governments shall be   resented at the time of 
importation to the Chief Customs Officer at the port of import setting 
forth that the goods are the property of the Nepal Government, are required 
for the public services of the Nepal Government, are not for the purpose 
of any State monopoly or State trade, and are being sent to Nepal under 
orders of the Nepal Government. 
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The British Government also agrees to grant the in respect of all tmde 

goods, imported at British Indian ports for immediate transmission to 

Kathmandu without breaking bulk en route, of a rebate of the full duty 
paid, provided that in accordance with arrangements already agreed to, 

between the two Governments, such goods may break bulk for repacking 
at the port of entry under Customs supervision in accordance with such 
rules as may from time to time be laid down in this behalf. The rebate 
may be claimed on the authority of a certificate signed by the said authority 
that the goods have arrived at Kathmandu with the customs seals unbroken 
and otherwise untampered with. 

Article V11 

This Treaty signed on the part of the British Government by Lieutenant- 
Colonel W.F.T. 07Connor, C.I.E., C.V.O., British Envoy at the Court 
of Nepal, and on the part of the Nepal Government by General His 
Highness Maharaja Sir Chandra Shumshere Jung Bahadur Rana, G.C.B., 
G.C.S.I., G.C.M.G., G.C.V.O., D.C.I., Thong-lin Pimma-Kokang-Wang- 
Syan, Prime Minister and Marshal of Nepal, shall be ratified and the 
ratification shall be exchanged at Kathmandu as soon as practicable.' 

Signed and sealed at Kathmandu this the twenty-first day of December 
in the year one thousand nine hundred and twenty-three Anno Domini 
corresponding with the sixth Paush, Sambat Era one thousand nine 
hundred and eighty. 

W.F.T. O'CONNOR, LT.-COL. 

British Envoy at the Court of Nepal 

CHANDRA SHAMSHERE 
h m e  Minister and ManhaI of Nepal 

(Under Vernacular 
Translation of Treaty) 

l Rztifications exchanged in Kathrnandu on 8 April 1925. 
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Treaty of Peace and Friendship between India and Nepal, 
~athrnandu, 31 7uly 1950 
THE Government of India and the Government of Nepal, recognizing 
the ancient ties which have happily existed between the two countries 
for centuries; 

Desiring still further to strengthen and develop these ties and to - 

perpetuate peace between the two countries; 
Have resolved therefore to enter into a Treaty of Peace and Friendship 

with each other and have, for this purpose, appointed as their 
plenipotentiaries the following persons, namely, 

The Government of India: 

His Excellency Shri Chandreshwar Prasad Narain Singh, Ambassador of 
India in Nepal. 

The Government of Nepal: 

Maharaja Mohun Sharnsher Jang Bahadur Rana, Prime Minister and 
Supreme Commander-in-Chief of Nepal, who, having examined edch other's 
credentials and found them good and in due form have agreed as follows: 

Article I 

There shall be everlasting peace and friendship between the Government 
of India and the Government of Nepal. The two Governments agree 
mutually to acknowledge and respect the complete sovereignty, territorial 
integrity and independence of each other. 

Article I1 

The two Governments hereby undertake to inform each other of any serious 
friction or misunderstanding with any neighbouring state likely to cause 
any breach in the friendly relations subsisting between the two 
Governments. 

Article 111 

In order to establish and maintain the relations referred to in Article I 
the WO Governments agree to continue diplomatic relations with each 
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other by means of representatives with such staff as is necessary for the 

due performance of their functions. 
The representatives and such of their staff as may be agreed upon 

shall enjoy such diplomatic privileges and immunities as are customarily 
ganted by international law on a reciprocal basis: 

Provided that in no case shall these be less than those granted to persons 
of a similar status of any other State having diplomatic relations with either 
Government. 

Article IV 

The two Governments agree to appoint Consuls-General. Consuls, Vice- 
Consuls and other consular agents, who shall reside in towns, ports and 
other places in each other's territory as may be agreed to. 

Consuls-General, Consuls, Vice-Consuls and consular agents shall be 
provided with exequaturs or other valid authorization of their appointment. 
Such exequatur or authorization is liable to be withdrawn by the country 
which issued it, if considered necessary. The reasons for the withdrawal 
shall be indicated wherever possible. 

The persons mentioned above shall enjoy on a reciprocal basis all the 
rights, privileges, exemptions and immunities that are accorded to persons 
of corresponding status of any other State. 

Article V 

The Government of Nepal shall be free to import, from or through the 
territory of India, arms, ammunition or warlike material and equipment 
necessary for the security of Nepal. The procedure for giving effect to this 
arrangement shall be worked out by the two Governments acting in 
consultation. 

Article V1 

Each Government undertakes, in token of the neighbourly friendship 
between India and Nepal, to give the nationals of the other, in its territory, 
national treatment with regard to participation in industrial and economic 
development of such territory and to the grant of concessions and 
contracts relating to such development. 
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Article V11 

The Governments of India and Nepal agree to grant, on a reciprocal basis, 
to the nationals of one country in the territories of the other the same 
privileges in the matter of residence, ownership of property, participation 
in trade and commerce, movement and other privileges of a similar nature. 

Article V111 

So far as matters dealt with herein are concerned, this Treaty cancels all 
previous treaties, agreements and arrangements entered into on behalf 
ofIndia between the British Government and the Government of Nepal. 

Article IX 

This Treaty shall come into force from the date of signature by both 
Governments. 

Article X 

This Treaty shall remain in force until it is terminated by either party by 
giving one year's notice. 

[At a Press Conference in New Delhi on 3 December 1959 Prime Minister Mr 
Jawaharlal Nehru disclosed that letters were exchanged dong with the signing 
of the Treaty which have been kept secret-Editor] 

(Foreip Policy of India, Ex t  of Documents; Lok Sabha Secretariat, New 
Delhi: 1966; 5 6 8 )  

Done in duplicate at Kathmandu this 3 1st day of July, 1950. 

W . )  W . )  
CHANDRESHWAR PRASAD MOHUN SHAMSHER JANG 

NARAIN SINGH BAHADUR RANA 
For the Government of India For the Government of Nepal 
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Letter Exchanged with the Treaty 

KATHMANDU 
Dated the 3lst July 1950. 

Excellency, 

In the course of our discussions of the Treaties of Peace and Friendship 
and the Trade and Commerce which have been happily concluded between 
the Government of India and the Government of Nepal, we agreed that 

certain matters of detail be regulated by an exchange of letters. In pursuance 
of this understanding, it is here by agreed between the two Governments: 

(1) Neither Government s h d  tolerate any threat to the security of the 
other by a foreign aggressor. To deal with any such threat, the two Govern- 
ments shall consult with each other and devise effective countermeasures. 

(2) Any arms, ammunition or warlike material and equipment necessary 
for the security of Nepal that the Government of Nepal may import through 
the territory of India shall be so imported with the assistance andapement 
of the Government of India. The Government of India will take steps 
for the smooth and expeditious transport of such arms and ammunition 
through India. 

(3) In regard to Article 6 of the Treaty of Peace and Friendship which 
provides for national treatment, the Government of India recognize that 

it may be necessary for some time to come to afford the Nepalese nationals 
in Nepal protection from unrestricted competition. The nature and extent 
to this protection will be determined as and when required by mutual 
agreement between the two Governments. 

(4) If the Government of Nepal should decide to seek foreign assistance 
in regard to the development of the natural resources of, or of any industrial 
project in Nepal, the Government of Nepal shall give first preference to 

the Government or the nationals of India, as the case may be, provided 
that the terms offered by the Government of India or Indian nationals, as 

the case may be, are not less favourable to Nepal than the terms offered by 
any other Foreign Government or by other foreign nationals. 

Nothing in the foregoing provision shall apply to assistance that the 
Chvernment of Nepal may seek from the United Nations Organization 

- 

or any of its specialized agencies. 
( 5 )  Both Governments agree not to employ any foreigners whose activity 
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may be prejudicial to the security of the other. Either Government may 
make representations to the other in this behalf, as and when occasion 
requires. 

Please accept Excellency, the assurances of my highest consideration. 

W.) 
MOHUN SHAMSHER JANG 

BAHADUR RANA 
Maharaja, Prime Minister 
and Supreme Commandrr- 

in-Chief of Nepal 

To 

HIS EXCELLENCY, SHRI CHANDRESHWAR PRASAD NARAIN SINGH, 
Ambassador Extraordinary and Plenipotentiary of India at 
the Court of Nepal, Indian Embassy, Kathmandu 
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~ ~ ~ e n d i x  V111 
The 1954 Agreement on the ~ o s h i  Project (as revised in 

1966) 

Amended agreement between His Majesty's Government of Nepal (hereinafter 
referred to as 'HMG') and the Government of India (hereinafter referred to as 

the 'Union') concerning the Koshi Project. 

WHEREAS the Union was desirous of constructing a barrage, headworh 
and other appurtenant works about three miles upstream of Hanuman 
Nagar town on the Koshi River with d u x  and flood banks, and canals 
and protective works on land lying within the territories of Nepal for the 

- 

purpose of flood control, irrigation, generation of hydro-electric power 
and prevention of erosion of Nepal areas on the right side of the river, 
upstream of the barrage (hereinafter referred to as the 'Project'). 

AND WHEWS H M G  agreed to the construction of the said barrage, 
- 

headworks and other connected works by and at the cost of the Union, 
in consideration of the benefits arising therefrom and a formal document 
incorporating the terms of the Agreement was brought into existence on 
the 25th April, 1954 and was given effect to; 

AND WHEREAS in pursuance of the said Agreement various works in 
respect of the Project have been completed by the Union while others are 
in various stages of completion for which HMG has agreed to afford 
necessary facilities; 

And whereas HMG has suggested revision of the said Agreement in 
order to meet the requirements of the changed circumstances, and the 
Union, with a view to maintaining friendship and good relation subsisting 
between Nepal and India, has agreed to the revision of Agreement. 

NOW, THEREFORE, THE PARTIES AGREE AS FOLLOWS: 

1. DETAILS OF THE PROJECT: (i) The barrage is located about 3 miles 
upstream of Hunuman Nagar town. 

(ii) The general layout of the barrage, the areas within aMux banb. 
flood embankments, and other protective works, canals, power house and 
the lines of communication are shown in the amended plan annexed to 

this agreement as Amended Annexure A.' 

'Not reproduced here. 
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(iii) Any construction and other undertaking by the Union in con- 
nection with this Project shall be planned and carried out in consulta- 
tion with HMG, 

Provided that such works and undertakings which, pursuant to any 
provision of this Agreement require the prior approval of HMG shall 
not be started without such prior approval; 

And Further provided that in situation described in Clause 3(iii) and 
Clause 3(iv) intimation to H M G  shall be sufficient. 

(iv) For the purpose of Clauses 3 and 8 of this Agreement the land 
under the ponded areas and boundaries as indicated by the plan specified 
in sub-clause (ii) above, shall be deemed to be submerged. 

2. I m u m o ~  AND SURVEYS: (i) Whenever the Chief Engineer of KDshi 
Project, Government of Bihar may consider any survey or investigation 
to be required in connection with the said Project, HMG shall, if and in 
so far as HMG has approved such survey or investigation, authorize and 
give necessary facilities to the concerned oficers of the Union or other 
persons acting under the general or special orders of such oficers to enter 
upon such land as necessary with such men, animals, vehicles, equipment, 
plant, machinery and instruments as necessary to undertake such surveys 
and investigations. Such surveys and investigations may comprise aerial 
and ground surveys, hydraulic, hydrometic, hydrologid and geological 
surveys including construction of drill holes for surface and sub-surface 
exploration, investigations for communications and for materials of 
construction; and all other surveys and investigations necessary for the 
proper design, construction and maintenance of the barrage and all its 
connected works mentioned under the Project. However, investigations 
and surveys necessary for the general maintenance and operation of the 
Project, inside the project area, may be done by the Union after due 
intimation to HMG. 

In this Agreement, the 'Project Area' shall mean the area acquired for 
the Project. 

(ii) The provisions of sub-clause (i) of this clause shall also apply to 
surveys and investigations of storage dams or detention dams on the Koshi, 
soil conservation measures, such as check dams, afforestation, etc., required 
for a complete solution of the Koshi ~roblems in the future. 

(iii)   he surveys and investigations referred to in sub-clauses (i) and 
(ii) shall be carried in co-operation with HMG. 
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(iv) All data, maps, specimens, reports and other results of surveys 
and investigations carried out by or on behalf of the Union in Nepal 
pursuant to the provisions of this clause, shall be made available to HMG 
freely and without delay. In turn, HMG shall, upon request by the Union, 
make available to the Union all data, maps, specimens, reports, and other 
results of surveys and investigations carried out by or on behalf of HMG 
in Nepal in respect of the Koshi river. 

3. AUTHORITY FOR EXECUTION OF WORKS AND USE OF LAND AND OTHER 

PROPERTY: (i) Provided that any major construction work not envisaged 
in the amended plan (Amended Annexure-A) referred to in clause 1 (ii) 
shall require the prior approval of HMG, HMG shall authorize the Union 
to proceed with the execution of the said project as and when the project 
or a part of the project receives sanction of the said Union and notice has 
been given by the Union to HMG of its intention to commence work on 
the respective constructions and shall permit access by the Engineer and 
all other officers, servants, and nominees of the Union, with such men, 
animals, vehicles, plant, machinery, equipment and instruments as may 
be necessary for the direction and execution of the respective constructions, 
to all such lands and places, and shall permit the occupation, for such period 
as may be necessary, of all such lands and places as may be required for 
the proper execution of the respective constructions. 

(ii) The land required for the purposes mentioned in Clause 3(i) above 
shall be acquired by H M G  and compensation thereof shall be paid by 
the Union in accordance with the provisions of clause 8 hereof. 

(iii) HMG shall, upon prior notzjication, authorize officers of the Union 
to enter on land outside the limits or boundaries of the barrage and its 
connected works in case of any accident happening or being apprehended 
to any of the said works and to execute all works which may be necessary 
for the purpose of repairing or preventing such damage. Compensation, 
in every case, shall be tendered by the Union through HMG to the owners 
of the said land for all accidents done to the same in order that 

compensation may be awarded in accordance with clause 8 hereof. 
(iv) HMG will permit the Union to quarry the construction materials 

required for the project from the various deposits at Chatra, Dharan Bazar 
or other places in Nepal. 

4. USE OF WATER AND POWER: (i) H M G  shall have every right to with- 
draw for irrigation and for any other purpose in Nepal water from the 
Koshi river and from the Sun-Koshi river or within the Koshi basin from 
any other tributaries of the Koshi river as may be required from time to 
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rime. The Union shall have the right to regulate all the balance of sup- 
plies in the Koshi river at the barrage site thus available from time to 
time and to generate power in the Eastern Canal. 

(ii) HMG shall be entitled to obtain for use in Nepal any portion up 
to 50 per cent of the total hydro electric power generated by any Power 
House situated within a 10-mile radius from the barrage site and con- 
structed by or on behalf of the Union, as HMG shall from time to time 
determine and communicate to the Union: 

Provided that: 
HMG shall communicate to the Union any increase or decrease in 

the required power supply exceeding 6800 KW at least three months in 
advance. 

(iii) If any power to be supplied to Nepal pursuant to the provisions 
ofthis sub-clause is generated in a power house located in Indian territory, 
the Union shall construct the necessary transmission line or lines to such 
points at the Nepal-Indian border as shall be mutually agreed upon. 

(iv) The tariff rates for electricity to be supplied to Nepal pursuant to 
the provisions of this clause shall be fixed my mutual agreement. 

5. LWE OF THE PROJECT AREAS: (i) AU the lands acquired by HMG 
under the provisions of clause 3 hereof as of the date of signing of these 
amendments shall be leased by H M G  to the Union for a period of 199 
years from the date of signing of these amendments at an annual Nominal 
Rate. 

(ii) The rent and other terms and conditions on which lands for West- 
ern Koshi Canal shall be leased by HMG to the Union pursuant to this 
Agreement shall be similar to those as under sub-clause (i). 

(iii) The rent and other terms and conditions of any other land to be 
leased by H M G  to the Union pursuant to this Agreement shall be fixed 
by mutual agreement. 

(iv) At the request of the Union, HMG may grant renewal of the leases 
referred to in sub-clauses (i), (ii) and (iii) on such terms and conditions as 
may be mutually agreed upon. 

(V) The sovereignty rights and territorial jurisdiction of HMG, 
including the application and enforcement of the law of Nepal on and 
in respect of the leased land shall continue unimpaired by such lease. 

6.  R O Y ~ ~ E S :  (i) HMG will receive royalty in respect to power generated 
a d  utilized in the Indian Union at rates to be settled by agreement 
hereafter: 

Provided that no royalty will be paid on the power sold to Nepal. 
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(ii) HMG shall be entitled to receive payment of royalties from [he 
Union in respect of stone, gravel and ballast obtained from Nepal territory 
and used in the construction and future maintenance of the barrage md 
other connected works at rates to be settled by agreement hereafter. 

(iii) The Union shall be at liberty to use and remove day, sand and roil 
without let or hindrance from lands leased by H M G  to the Union. 

(iv) Use of timber from Nepal forests, required for the construction, 
shall be permitted on payment of compensation. Provided that no 
compensation will be payable to H M G  for such quantities of timber as 
may be agreed upon by HMG and the Union to be necessary for the use 
in the spurs and other river training works required for the prevention of 
caving and erosion of the right bank in Nepal. 

Provided likewise that no compensation will be payable to the Union 
for any timber obtained from the forest lands leased by HMG to the 
Union. 

7. CUSTOMS DUTIES: HMG shall charge no customs duty or duty of 
any h n d ,  during construction and subsequent maintenance, on any 
articles and materials required for the purpose of the Project and the 
work connected therewith. 

8. COMPENSATION FOR LAND PROPERTY AND FOR LAND REVENUE: (i) For 
assessing the compensation to be awarded by the Union to HMG in cash: 

(a) Lands required for the execution of various works as mentioned 
in clause 3(ii) and clause 9(i); and 

(b) Submerged lands will be divided into the following classes: 
1. Cultivated lands. 
2. Forest lands. 
3. Village lands and houses and other immovable property standing 

on them. 
4. Waste lands. 
All lands recorded in the register of lands in the territory of Nepal as 

actually cultivated shall be deemed to be cultivated lands for the purpose 
of this clause. 

(ii) The Union shall pay compensation: 
(a) to H M G  for the loss of land revenue as at the time of acquisition 

in respect of the area required, and 
(b) to whomsoever it may be due for the lands, houses and other 

immovable property acquired for the Project and leased to the Union. 
The assessment of such compensation and the manner of payment 
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shdl be determined hereafter by mutual agreement between HMG and 
the Union. 

(iii) All lands required for the purposes of the Project shall be jointly 
measured by the duly authorized officers of H M G  and the Union 
respectively. 

9. COMMUNICATIONS: (i) HMG agrees that the Union may construct 
and maintain roads, tramways, railways, ropeways, etc., required for the 
Project in Nepal and shall provide land for these purposes on payment 
of compensation as provided in clause 8. Provided that the construction 
of any roads, tramways, railways, ropeways, etc., outside the Project area 
shall require the prior approval of HMG. 

(ii) Any restrictions, required in the interest of construction, mainte- 
nance and proper operation of the Project, regarding the use of the roads, 
etc., referred to in sub-clause (i) by commercial or private vehicles may 
be mutually agreed upon. In case of threatened breach or erosion of the 
structures on account of the river, the officers of the Project may restrict 
public traffic under intimation to HMG. 

(iii) HMG agrees to permit, on the same terms as for other users, the 
use of all roads, waterways and other avenues of transport and 
communication in Nepal for b o r n e  purposes of the construction and 
maintenance of the barrage and other connected works. 

(iv) The bridge over Hanuman Nagar barrage shall be open to public 
traffic. With prior approval of HMG, the Union shall have the right to 
close the traffic over the bridge temporarily if and in so far as required for 
technical or safety reasons. In such cases, the Union shall take all measures 
required for the most expeditious reopening of the bridge. 

(V) HMG agrees to permit installation of telegraph, telephone and 
radio communications in Nepal for the bona fidp purposes of the 
construction and maintenance of the Project: 

Provided that the Union shall agree to the withdrawal of such facilities 
which HMG may in this respect provide in hture. 

Further provided that the Union agrees to permit the use of internal 
telephone and telegraph in the Project area to authorized servants of 
HMG for business in emergencies ~rovided such use does not in any 
way interfere with the construction and operation of the Project. 

1 0. NAVIGATION RIGHTS: All navigation rights in the Koshi River in Nepal 
shall rest with HMG. Provision shall be made for suitable arrangements 
at or around the site of the barrage for free and unrestricted navigation in 
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the Koshi River, if technically feasible. However, the use of any watemzft 
like boast, launches and timber rafts within two miles of the barrage and 
headworks shall not be allowed on grounds of safety, except by special 
permits to be issued by the competent authority of HMG in consultation 
with the Executive Engineer, Barrage. Any unauthorized water-craft found 
within this limit shall be liable to prosecution. 

1 1. FISHING RIGHTS: All the fishing rights in the Koshi ILver in Nepal 
shall continue to rest with HMG. However, no fishing shall be permitted 
within two miles of the barrage and headworks except under special per- 
mits to be issued by the competent authority of H M G  in consultation 
with the Executive Engineer, Barrage. While issuing the special permits 
within two miles, HMG shall keep in view the safety of the headworks 
and the permitholders. 

12. USE OF NEPALI LABOUR: The Union shall give preference to Nepali 
labour, personnel and contractors to the extent available and in its opinion 
suitable for the construction of the Project but shall be at liberty to import 
labour of all classes to the extent necessary. 

13. CIVIC AMENITIES IN THE PROJECT AREA: Subject to the prior approval 
of HMG, the Union may, in the Project area, establish schools, hospitals, 
water-supply systems, electric supply systems, drainage and other civic 
amenities for the duration of the construction of the Project. On comple- 
tion of construction of the project, any such amenities shall, upon ~equest 
by HMG, becransferred to HMG, and that, in any case, all functions of 
public administration shall, pursuant to the provisions of clause 5(v) be 
exercised by HMG. 

14. ARBITRATION: (i) Any dispute or difference arising out of or in any 
way touching or concerning the construction, effect or meaning of this 
Agreement, or of any matter contained herein or the respective rights 
and liabilities of the parties hereunder, if not settled by discussion shall 
be determined in accordance with the provisions of this clause. 

(ii) Any of the parties may by notice in writing inform the other 
party of its intention to refer to arbitration any such dispute or difference 
mentioned in sub-clause (i); and within 90 days of the delivery of such 
notice, each of the two parties shall nominate an arbitrator for jointly 
determining such dispute or difference and the award of the arbitrators 
 hall be binding on the parties. 

(iii) In case the arbitrators are unable to agree, the parties hereto may 
consult each other and appoint an Umpire whose award shall be final 
and binding on them. 



15. ESTABLISHMENT OF INDO-NEPAL KOSHI PROJECT COMMISSION: (i) 
For the discussion of problems of common interest in connection with 
the Project and for the purposes of co-ordination and co-operation 
between the two Governments with regard to any matter cokered in this 
Agreement, the two Governments shall at an early date establish a joint 
'Indo-Nepal Koshi Project Commission'. The rules for the composition, 

- 

jurisdiction, etc., of the said Commission shall be mutually agreed upon. 
(ii) Until the said Joint Commission shall be constituted the 'Co- 

ordination Committee for the Koshi Project' shall continue to function 
as follows: 

(a) The committee shall consist of four representatives from each 
country to be nominated by the respective Governments. 

(b) The Chairman of the committee shall be a Minister of HMG, 
and the Secretary shall be the Administrator of the Koshi Project. 

(C) The committee shall consider among other such matters of 
common interest concerning the project as land acquisition by HMG for 
lease to the Union, rehabilitation of displaced population, maintenance 
of law and order. 

(iii) As soon as the said Joint Commission shall be constituted, the 
Co-ordination Committee for the Koshi Project shall be dissolved. 

16. (i) This present Agreement shall come into force from the date of 
signatures of the authorized representatives of HMG and the Union 
respectively and thereafier, it shall remain valid for a period of 199 years. 

(ii) This present Agreement shall supersede the Agreement signed 
between the Government of Nepal and the Government of India on the 
2Yh April, 1954 on the Koshi Project. 

IN WTNESS WHEREOF the undersigned being duly authorized thereto 
by their respective Governments have signed the present Amended 
Agreement. 

Done at Kathmandu, in quadruplicate, this day, the 19" of December, 
1966. 

For the Government of  India For His M a j e s ~ j  Government of 
Nepal 

SHRIMAN NARAYAN Y.P. PANT 
Am bassador of India in Nepal Secretary, Ministry of Economic 

Planning and Finance 
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Appendix IX 
Agreement Between His Majesty's Government of Nepal 

and the Government of India on the Gandak Irrigation 

and Power Project, ~ a t h m a n d u ,  4 December 1959 

PREAMBLE: WHEREAS His Majesty's Government of Nepal and the 

Government of India consider that it is in the common interests of both 
Nepal and India to construct a barrage, canal head regulators and other 
appurtenant works about 1000 feet below the existing Tribeni canal head 
regulator and of talung out canal systems for purposes of irrigation and 
development of power for Nepal and India (hereinafter referred to as 
'the Project'). 

AND WHEREAS in view of the common benefits, His Majesty's 
Government have agreed to the construction of the said barrage, canal 
head regulators and other connected works as shown in the Plan annexed' 
to this Agreement to the extent that they lie within the territory of Nepal, 
by and at the cost of the Government of India. 

NOW T H E  PARTIES AGREE AS FOLLOWS 

1. INVESTIGATION AND SURVEYS: His Majesty's Government authorize 
the Project Officers and other persons acting under the general or special 
orders of such officers to move in the area indicated in the said Plan with 
men, material and equipment as may be required for the surveys and 
investigations in connection with the Project, before, during and after 
construction, as may be found necessary from time to time. These surveys 
include ground, aerial, hydraulic, hydrometric, hydrological and geological 
surveys; investigations for communication and for the alignment of canals 
and for materials required for the construction and maintenance of the 
Project. 

2. AUTHORITY FOR THE EXECUTION OF WORKS AND THEIR MAINTENANCE: 

(i) His Majesty's Government authorize the Government of Inda to proceed 
with the execution of the Project and for this purpose His Majesty\ 
Government shall acquire all such lands as the Government of India may 
require and will permit the access to, the movement within and the residence 
in the area indicated in the Plan of officers and field staff with labour force, 
draught animals, vehicles, plants, machinery equipment and instruments 

'Not reproduced here. 
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as may be necessary for the execution of the Project and for its operation 
and maintenance after its completion. 

(ii) In case of any apprehended danger or accident to any of the 
structures, the officers of the Government of India will execute all works 
which may be necessary for repairing the existing works or preventing 
such accidents andlor danger in the areas indicated in the Plan. If any of 
such works have to be constructed on lands as may be necessary for the 
purpose. In all such cases the Government of India shall pay reasonable 
compensation for the lands so acquired as well as for damage, if any, arising 
out of the execution of these works. 

3. LAND ACQUISITION: (i) His Majesty's Government will acquire or 
requisition, as the case may be, all such lands as are required by the Gov- 
ernment of India for the Project, i.e., for the purpose of investigation, 
construction and maintenance of the Project and the Government of 
India shall pay reasonable compensation for such lands acquired or requi- 
sitioned. 

(ii) His Majesty's Government shall transfer to the Government of 
India such lands belonging to His Majesty's Government as are required 
for the purpose of the Project on payment of reasonable compensation by 
the Government of India. 

(iii) Lands requisitioned under paragraph (i) shall be held by the 
Government of India for the duration of the requisition and lands acquired 
under sub-clause (i) or transferred under sub-clause (ii) shall vest in the 
Government of India as proprietor and subject to payment of land revenue 
(Malpot) at the rates at which it is leviable on agricultural lands in the 
neighbourhood. 

(iv) When such land vesting in the Government of India or any part 
thereof ceases to be required by the Government of India for the purposes 
of the Project, the Government of India will reconvey the same to His 
Majesty's Government free of charge. 

4. QUARRYING: His Majesty's Government shall permit the Government 
of India on payment of reasonable royalty to quarry materials such as 
block stones, boulders, shingle and sand required for the construction and 
maintenance of the Project from the areas indicated in the said Plan. 

5 .  COMMUNICATIONS: (i) His Majesty's Government shall allow the 
Government of India to construct and maintain such portion of the 
main Western Canal which falls in the Nepal territory and to construct 
and maintain communications for the construction and maintenance of 
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the Project. The roads will be essentially departmental roads of the Project 
and their use by commercial and non-commercial vehicles of Nepal will 
be regulated as mutually agreed upon between His Majesty's Government 
and the Government of India. 

(ii) The bridge over the Gandak Barrage will be open to public traffic, 
but the Government of India shall have the right to close the traffic over 
the bridge for repair, etc. 

(iii) The Government of India agree to provide locking arrangements 
for facility of riverine traffic across the Barrage free from payment of any 
tolls whatever, provided that this traffic will be regulated by the Project 
staff in accordance with the rules mutually agreed upon between His 
Majesty's Government and the Government of India. 

(iv) His Majesty's Government agree to permit installations of telegraph, 
telephone; and radio communications as approximately indicated in the 

Plan for the bona fidp purpose of the construction, maintenance and 
operation of the Project. 

(V) The Government of India shall permit the use of internal telegraph, 
telephone and radio communications as indicated in the Plan to the 
authorized servants of His Majesty's Government in emergencies, provided 
such use does not interfere with the construction, maintenance and 
operation of the Project. 

6. OWNERSHIP, OPERATION AND MAINTENANCE OF WORKS: Subject to 

the provisions of sub-clause (v) of clause 7, all works connected with the 
Project in the territory of Nepal will remain the property of and be operated 
and maintained by the Government of India. 

7. IRRJGATION FOR NEPAL: (i) The Government of India shall construct 
at their own cost the Western Nepal Canal including the distributary system 
thereof down to a minimum discharge of 20 cusecs for providing flow 
irrigation in the gross commanded area estimated to be about 40,000 acres. 

(ii) The Government of India shall construct the Eastern Nepal Canal 
from the tail end of the Don Branch Canal up to river Bagmati including 
the distributary system down to a minimum discharge of 20 cusecs at 

their own cost for providing flow irrigation in Nepal for the gross 
con-u-nanded area estimated to be 1,03,500 acres. 

(iii) His Majesty's Government shall be responsible for the construction 
of channels below 20 cusecs capacity for irrigation in Nepal but the 
Government of India shall contribute such sum of money as they may 
consider reasonable to meet the cost of construction. 
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(iv) The Nepal Eastern Canal and the Nepal Western Canal shall be 
completed, as far as possible, within one year of the completion of the 
barrage. a 

(V) The canal systems including the service roads situated in Nepal 
territory except the main Western Canal, shall be handed over to His 
Majesty's Government for operation and maintenance at their cost. 

8. POWER DEVELOPMENT AND RESERVATION FOR NEPAL: (i) The  
Government of India agree to construct one Power House with an installed 
capacity of 15,000 KW in the Nepal territory on the Main Western Canal. 

(ii) The Government of India also agree to construct a transmission 
line from the Power House in Nepal to the Bihar border near Bhaisalotan 
and from Sagauli to Raxaul in Bihar in order to facilitate supply of power 
on any point in the Bihar Grid up to and including Raxaul. 

(iii) The Government of India shall supply power to His Majesty's 
Government at the Power House andlor at any point in the Grid up to 
and including Raxaul to an aggregate maximum of 10,000 KW up to 60 
per cent load factor at power factor not below 0.85. The charges for supply 
at the Power House shall be the actual cost of production, and on any 
point on the Grid up to Raxaul it shall be the cost of productionph the 
cost of transmission on such terms and conditions as may be mutually 
agreed upon. 

(iv) His Majesty's Government will be responsible for the construction 
at their own cost of the transmission and distribution system for supply 
of power within Nepal from the Power House or from any point on the 
Grid up to and including Raxaul. 

(V) The ownership and management of the Power House shall be 
transferred to His Majesty's Government on one year's notice in writing 
given by them to the Government of India after the full load of 10,000 
KW at GO per cent load factor has been developed in Nepal from this 
Power House. 

(vi) The ownership of the transmission system constructed by the 
Government of India at its cost shall remain vested in the Government 
of India, but, on transfer of the Power House, the Government of India 
shall continue the arrangements for transmissioil of power, if so desired 
by His Majesty's Government, on payment of the cost of transmission. 
Provided that His Majesty's Government shall have the right to purchase 
the transmission system from the Power House to Bhaisalotan situated 
in the Nepal territory on payment of the original cost minus depreciation. 
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(vii) The Government of India shall be free to regulate the flow into 
or close the Main Western Canal Head Regulator temporarily, if such 
works are found to be necessary in the interest of the efficient maintenancc 
and operation of the Canal or the Power House, provided that in such 
situations the Government of India agree to supply the minimum essentia 
power from the Bihar Grid to the extent possible on such terms and 
conditions as may be mutually agreed upon. 

9. PROTECTION OF NEPAL'S RIPAIUAN RIGHTS: His Majesty's Government 
will continue to have the right to withdraw for irrigation or any other 
purpose from the river or its tributaries in Nepal such supplies of water as 
may be required by them from time to time and His Majesty's Government 
agree that they shall not exercise this right in such manner as is likely, in 
the opinion of the parties hereto prejudicially to affect the water 
requirements of the Project as set out in the schedule annexed hereto. 

10. PRO RATA REDUCTION OF SUPPLIES DURING PERIOD OF SHORTAGE: 

Whenever the supply of water available for irrigation falls short of the 

requirements of the total area under the Project for which irrigation has 
to be provided the shortage shall be shared on pro rata basis between the 

Government of India and His Majesty's Government. 
1 1. SOVEREIGNTY AND JURISDICTION: Nothing in this Agreement shall 

be deemed to derogate from the sovereignty and territorial jurisdiction 
of His Majesty's Government in respect of lands acquired by His Majesty's 
Government and made available to the Government of India for 
investigation, execution and maintenance of the Project. 

12.  BITRAT RATION: (1) Any dispute or difference arising out of or in any 
way touching or concerning the construction, effect or meaning of this 
Agreement, or of any matter contained herein or the respective rights and 
liabilities of the parties hereunder, if not settled by discussion, shall be 
determined in accordance with the provisions of this clause. 

(2 )  Any of the parties may by notice in writing inform the other 
parry of its intention to refer to arbitration any such dispute or difference 
mentioned in sub-clause (1) and within 90 days of the delivery of such 
notice, each of the two parties shall nominate an arbitrator for jointly 
determining such dispute or difference and the award of the arbitrators 
shall be binding on the parties. 

(3) In case the arbitrators are unable to agree, the parties hereto may 
consult each other and appoint an Umpire whose award shall be final and 
binding on them. 



13. This Agreement will come into force with effect from the date of 
of the authorized representatives of His Majesty's Government 

the Government of India respectively. 
IN WITNESS WHEREOF the und,ersigned being duly authorized 

thereof by their respective Governments have signed the present AGWMENT 
in Nepali, Hindi and English in duplicate, all three texts being equally 
authentic, at Kathmandu this 1 9'h day of Magh Sambut 20 16 corresponding 
ro December 4,1959. For purposes of interpretation the English text shall 
be used. 

For the Government of India On behal f f  
For and on behalf f the His Majestyi Government 

Pmidrnt of India of Nepal 

BHACWAN SAHAY 
Anzbassado r of lndia 

SUBARNA SHAMSHERE 
Depury Prime Minister 



2 10 Dynamics of Foreign Policy and Law 

Appendix X 
The 1965 'Secret' Arms Agreement between ~ e ~ a I  and lndia 

Foreign Secretary 
Government of India, New Delhi 
His Excellency Shri Yadu Nath Khanal 
The Royal Nepalese Ambassador to India 
New Delhi 

Royal Nepalese Embassy 
Barakhamba Road 
New Delhi (India) 
January 30, 1965 

Excellency, 

I wrote to acknowledge the receipt of your letter of today's date, which 
reads as follows: 

During his visit to Delhi in August, 1963 His Majesty the IGng of 
Nepal had raised the question of the reorganization and modernization 
of the Nepalese Army. The Government of India expressed their willingness 
to provide the necessary assistance, and discussions took place in Delhi 
in December 1963 between a delegation of His Majesty's Government 
and representatives of the Government of Inda,  with a view to determining 
the details of the assistance required by His Majesty's Government for 
the reorganization and modernization of the Nepalese Army. During these 
discussions the Nepalese delegation had proposed that the Government 
of India should assist His Majesty's Government in the raising and 
equipping a new brigade group. 

2. The Government of India have given Full and detailed consideration 
to the proposals made by His Majesty's Government. In view of the close 
and traditional bonds of friendship between our two countries, the 
Government of India are anxious to give all possible assistance to His 
Majesty's Government with the object of strengthening the security and 
independence of Nepal. 

3. In the furtherance of these objectives it is hereby agreed that; (a) 

The Government of India undertake to supply arms, ammunition and 
equipment for the entire Nepalese Army on the basis of a total strength 
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of about 17,000 men, comprising four reorganized brigades. This will 
be inclusive of the existing Himal troops, home guards, household troops, 
militia companies, etc. 

(b) The Government of India further uhdertake to replace the existing 
Nepalese stock by modem weapons as soon as available and also to provide 
[he maintenance of and replacement for the equipment to be supplied 
by them. 

(c) The Government of India undertake to provide all training facilities 
required for the Nepalese Armed Forces personnel in the training 
establishments in India, as necessary, and also by sending training personnel 
to Nepal at the request of His Majesty's Government. During their training 
in India adequate funds will be made available by the Government of 
India to enable them to meet expenses on a parity basis as incurred by the 
Indian military personnel of equivalent rank. The Government of India 
will also bear the expenses on account of lodging, including water charges 
and electricity, of such personnel. During the period of training, Nepalese 
officers will be given an allowance to enable them to defray the cost of 

- 

incidental expenses, while other ranks will be provided with free messing. 
(d) The Government of India will give full assistance to His Majesty's 

Government for the procuring in India, on payment, of olive green drill 
and other items of clothing and general stores, such as boots and webbing, 
etc., which are required for officers and men of the Nepalese Army. 

(e) The existing programme of supplies of military equipment on a 
credit basis having been completed, the military assistance to be provided 
by the Government of India under this letter will be on a grant basis. 

(f) The equipment and other assistance to be provided by the 
Government of India will be for the use of the Nepalese Army only, and 
hal l  not be diverted to any third party. 

(g) The supplies under this programme of assistance will commence 
as soon as the composition and schedules of supply and the details of 
pattern and equipment have been agreed upon between the defence 
authorities of India and Nepal. 

4. The Government of India understand that the Government of the 
UCS and the UK have also agreed to furnish some defence assistance to 
His Majesty's Government with a view to supplementing assistance from 
India. The Governments of the UK and the USA have given the Government 
of India to understand that if there are any shortfalls in the supply of arms 
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and equipment by the Government of India, these two Governments 
will fill the gaps to the extent of their ability. At an appropriate time, the 

details can be suitably co-ordinated. 
5. Thc arrangements envisaged above shall have no bearing on the 

independent foreign policy on either Government. The Government of 
Nepal shall be free to import from or through the territory of India urns, 
ammunition or warlike material and equipment necessary for the secu- 
rity of Nepal. The procedures for giving effect to this arrangement shall 
be worked out by the two Governments acting in consultation. 

6. The arrangements envisaged in this note may be reviewed from time 
to time by consultations between the Government of India and His 
Majesty's Government of Nepal. 

7. I shall be grateful if your Excellency would kindly confirm that the 

above correctly sets out the understanding reached between us, and that 

this letter together with your Excellency's reply will constitute an agreement 
between His Majesty's Government of Nepal and the Government of 
India, which will come into force on the date of your Excellency's reply. 

I confirm that the foregoing correctly sets out the understanding reached 
between us and that your Excellency's letter of January 30, 1965 together 
with this reply constitutes an agreement between His Majesty's Government 
of Nepal and the Government of India which comes into force from today, 
January 30, 1965. 

Please accept, excellency, the assurances of my highest consideration 
and esteem. 

(Sd.) Y.N. KHANAL 
Royal Nepalese Am barrador 

HIS EXCELLENCY M R  Y. D. GUNDEVIA 
Foreign Secretary to the Government of  India, 

lVe W Delhi. 
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~ ~ ~ e n d i x  XI 
~ e ~ a l - 1 n d i a  Joint Communique of 1990 
[The following is the full text of the Nepal-India Joint Communiquk signed 
by the Prime Minister, Mr Krishna Prasad Bhattarai, and the Prime Minister 
of India, Mr Vishwanath Pratap Singh, in New Delhi on Sunday, June 
10, 1990.1 

Shri K. I? Bhattarai, the Prime Minister of Nepal, visited India from 
8-10 June, 1990 at the invitation of the Prime Minister of India, Shri Vl? 
Singh. The two leaders held talks on bilateral, regional, and international 
issues of mutual concern. The talks were held in the most cordial and 
friendly atmosphere, characterizing the age-old ties and shared values of 
the two countries in the economic,social, cultural and religious spheres. 

The Prime Minister of India applauded the success of the movement 
for democracy in Nepal and the commencement of the process of the 
establishment of a multi-party system with a constitutional monarchy 
and with the people of Nepal as the repository of power. The two leaders 
reaffirmed their desire promptly to normalize the unique, friendly and 
brotherly relations between their two ~ e o ~ l e s ,  impart them new dmensions 
and dynamism and elevate them to ever-rising levels of cordiality. 

The two leaders reiterated their Governments' adherence to and respect 
for the principles of sovereign equality, territorial integrity, national 
independence, non-use of force, non-interference in each other's internal 
affairs and peaceful settlement of all disputes. They agreed that Nepal and 
India will fully respect each other's security concerns. In this context, 
neither side will allow activities in its territory  rej judicial to the security 
of the other. The two countries shall have prior consultations with a view 
to reaching mutual agreement on such defence related matters which, in 
the view of either country, could pose a threat to its security. 

Pending the finalization of a comprehensive arrangement covering 
all aspects of bilateral relations, the two Prime Ministers agreed to restore 
status quo ante to April 1, 1987 in the relations between the two countries. 
The two Governments will take all necessary steps, such as the issue of 
administrative orders, notifications, legislations of ordinances etc. in order 
to ensure that the status quo ante to April l ,  1987 is restored by July l ,  
1990. Illustrative lists of action to be completed by the two Governments 
are given in Annexure I (India) and Annexure I1 (Nepal). It was further 
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agreed that the above arrangements would not be altered by either side 
without mutual consultations. 

The two leaders declared their solemn intention to usher in a new era 
of cooperation between the two countries-particularly in the spheres 
of industrial and hunlan resources development, for the harnessing of the 
waters of the common rivers for the benefit of the two peoples and for 
the protection and the management of the environment. 

During his visit, the Prime Minister of Nepal called on the President 
of India, Shri R. Venkataraman and on the Vice-President of India, 
Dr S. D. Sharma. He also visited Rajghat and Shantivana and laid wreaths 
in honour of Mahatma Gandhi and Pandit Jawaharlal Nehru. 

The Prime Minister of Nepal extended a cordial invitation to the 

Prime Minister of India to visit Nepal. The invitation was accepted with 
pleasure. 



Annexure 1 
Action To Be Taken By Government Of India 

Trade 

1. Import of primary products from Nepal to be exempted from basic 
customs duties as well as from quantitative restrictions. 

2. Provide access, free of basic customs duties and quantitative 
restrictions, for all manufactured articles containing not less than 65 per 
cent of Nepalese materials or Nepalese and Indian materials, on a case 
by case basis, keeping in mind the need for expeditious clearance. 

3. Allow 50 per cent tariff concession on MFN rate of import duty, 
where value of Nepalese and Indian materials and labour added in Nepal 
is at least 40 per cent of the ex-factory price, on a case by case basis, keeping 
in mind the need for expeditious clearance. 

4. Export to Nepal of quota good, namely those that are either restricted 
or canalized for export from India. 

5. The refund of Indian excise duty to Nepal under the Duty Refund 
Procedure should be such as to cover, but not to exceed, the basic and 
additional customs duties levied on similar goods imported from third 
countries. 

6. Supplies of coke and coal to Nepal under quota will be resumed. 
Prices and supply schedules will be subject to agreement between MMTC 
and Nepal Coal Limited. 

7. Canalizing of exports of POL products to Nepal through IOC, 
and agreement between I O C  and N O C  for product exchange between 
the two organizations. 

8. Restoration of the Standby Credit Facility to Nepal at the enhanced 
level of Indian Rupees 35 crores. 

Transit 

9. Notification under Section 7 of the Customs Act 1962 restoring 
the 22 border points covered under GO1 Notification No. 73/Customs/ 

no. 552158178-LCI and 238lCustoms dated 15.12.1979 and 149184 
Customs dated 19.5.1984, and the routes specified therein as Land 
Customs Stations for the movement of goods between India and Nepal. 
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10. The 15 points earlier designated as transit point for Nepd's transit 
trade, through India, with third countries be reinstated. 

Others 

1 1. Restoration of the movement of the Nepalese trucks to and from 
the nearest railway headslterminal. 

12. Once a joint venture is approved by the two Governments, the 

Government of India would allow movement of capital as per the terms 
agreed upon in the joint venture. 

13. Restoration of the three earlier immigration points on the Indo- 
Nepal border for the movement of tourists. 

Annexure I1 
Action To Be Taken By His Majesty's Government of Nepal 

Trade 

1. Restoration of tariff preferences to Indian goods by, inter alia, 
exemption of additional customs duty. 

2. Exemption of basic customs duty on imports of primary products 
from India as provided for similar products from Nepal imported to India. 

3. Tariff preferences for third country goods should not be such as to 

be detrimental to the tariff regime for Indian exports. 
4. Valuation of Indian goods exported under DRP for assessment of 

basic customs duty will be made on the basis of ex-factorylex-depot price, 
excluding any element of refundable Indian duties and taxes, but 
including transport and insurance charges, wherever applied. 

Indian Nationals 

5. Removal of Indian nationals from the ambit of the Work Permit 
scheme. 

6. Indian nationals employed in schools in Nepal will be on 

the same footing as Nepalese nationals as regards terms and conditions 
of employment. 

Other Matters 

7. Removal of restrictions on the movement of Indian currency 
between Nepal and India on the basis of reciprocity. 

8. Restoration of facilities for Indian nationals to have their vehicles 
registered in Nepal on the basis of reciprocity. 



Appendix XI1 
Treaty Between His Majesty's Government of Nepal and 

the Government of India Concerning the Integrated 

~ e v e l o ~ m e n t  of the ~ a h a k a l i  River ~ n c l u d i n ~  Sarada 

Barrage, Tanakpur Barrage, and ~ancheshwar Project 

His Majesty's Government of NEPAL and the Government of INDIA 
(hereinafter referred to as the 'Parties'), 

Reaffirming the determination to promote and strengthen their 
relations of friendship and close neighbourliness for the co-operation in 
the development of water resources; 

Recognizing that the Mahakali River is a boundary river on major 
stretches between the two countries; 

Realizing the desirability to enter into a treaty on the basis of equal 
partnership to define their obligations and corresponding rights and duties 
thereto in regard to the waters of the Mahakali River and its utilization; 

Noting the Exchange of Letters of 1920 through which both the Parties 
had entered into an arrangement for the construction of the Sarada Barrage 
in the Mahakali River, whereby Nepal is to receive some waters from the 
said Barrage; 

Recalling the decision taken in the Joint Commission dated 4-5 
December, 199 1 and the Joint Communiquk issued during the visit of the 
Prime Minister of India to Nepal on 2 1 st October, 1992 regarding the 
Tanaka~ur Barage which India has constructed in a course of the Mahakali 
River with a part of the eastern afflux bund at Jimuwa and the adjoining 
pondage area of the said Barrage lying in the Nepalese territory; 

Noting that both the Parties are jointly preparing a Detailed Project 
Report of the Pancheshwar Multipurpose Project to be implemented in 
the Mahakali River; 

NOW, therefore, the Parties hereto hereby have agreed as follows: 

Article 1 

l .  Nepal shall have the right to a supply of 28.35 m3ls (1000 cusecs) 
ofwater from the Sarada Barrage in the wet season (i.e. from 15th May 
to 15th October) and 4.25m3Is (1 50 cusecs) in the dry season (i.e. from 
16th October to 14th May). 
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2. India shall maintain a flow of not less than 10 m3Is (350 cusecc) 
downstream of the Sarada Barrage in the Mahakali River to maintain 
and preserve the river eco-system. 

3. In case the Sarada Barrage become non-functional due to any 
cause: 

(a) Nepal shall have the right to a supply of water as mentioned in 
Paragraph 1 of this Article, by using the head regulator(s) mentioned in 
Paragraph 2 ofht ic le  2 herein. Such a supply ofwater shall be in addition 
to the water to be supplied to Nepal pursuant to Paragraph 2 ofArticle 2. 

(b) India shall maintain the river flow pursuant to Paragraph 2 of this 
Article from the tailrace of the Tanakpur Power Station downstream of 
the Sarada Barrage. 

Article 2 

In continuation of the decisions taken in the Joint Commission dated 
4-5 December, 199 1 and the Joint CommuniquC issued during the visit 
of the Prime Minister of India to Nepal on 2 1st October, 1992, both the 
Parties agree as follows: 

1. For the construction of the eastern afflux bund of the Tanakpur 
Barrage, at Jimuwa and tying it up to the high ground in the Nepalese 
territory at EL 250 M,  Nepal gives its consent to use a piece of land of 
about 577 metres in length (an area of about 2.9 hectares) of the Nepalese 
territory at the Jimuwa Village in Mahendranagar Municipal area and a 
certain portion of the No-Man's Land on either side of the border. The 
Nepalese land consented to be so used and the land lying on the west of 
the said land (about 9 hectares) up to the Nepal-India border which forms 
a part of the pondage area, including the natural resources endowment 
lying within that area, remains under the continued sovereignty and control 
of Nepal and Nepal is free to exercise all attendant rights thereto. 

2. In lieu of the eastern afflw bund of the Tanakpur Barrage, at Jimuwa 
thus constructed, Nepal shall have the right to: 

(a) a supply of 28.35 m3ls (1000 cusecs) of water in the wet season 
(i.e. from 15th May to 15th October) and 8.50 m3ls (300 cusecs) in the 
dry season (i.e. from 16th October to 14th May) from the date of the 
entry into force of this Treaty. For this purpose and for the purposes of 
Article 1 herein, India shall construct the head regulator(s) near the left 
undersluice of theTanakpur Barrage and also the waterways of the required 
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q a c i t y  upto the Nepal-India border. Such head regulator(s) and 
waterways shall be operated jointly. 

(b) a supply of 70 millions kilowatt-hour (unit) of energy on a con- 
tinuous basis annually, free of cost, from the date of the entry into force 
of this Treaty. For this purpose, India shall construct a 132 KV transmis- 
sion line up to the Nepal-India border from the Tanakpw Power Station 
(which has, at present, an installed capacity of 120,000 kilowatt generating 
448.4 millions kilowatt-hour of energy annually on 90 per cent depend- 
able year flow). 

3. Following arrangements shall be made at the Tanakpur Barrage at 
the time of development of any storage project(s), including Pancheshwar 
Multipurpose Project upstream of the Tanakpur Barrage: 

(a) Additional head regulator and the necessary waterways, as required, 
up to the Nepal-India border shall be constructed to supply additional 
water to Nepal. Such head regulator and waterways shall be operated jointly. 

(b) Nepal shall have additional energy equal to half of the incremental 
energy generated from the Tanakpur Power Station, on a continuous basis 
from the date of augmentation of the flow of the Mahakali River and shall 
bear half of the additional operation cost and, if required, half of the 
additional capital cost at the Tanakpur Power Station for the generation 
of such incremental energy. 

Article 3 

Pancheshwar Multipurpose Project (hereinafter referred to as the 'Project') 
is to be constructed on a stretch of the Mahakali River where it forms the 
boundary between the two countries and hence both the Parties agree 
that they have equal entitlement in the utilization of the waters of the 
Mahakali kve r  without prejudice to their respective existing consumptive 
uses of the waters of the Mahakali River. Therefore, both the Parties agree 
to implement the Project in the Mahacali k v e r  in accordance with the 
Detailed Project Report (DPR) being jointly prepared by them. The Project 
shall be designed and implemented on the basis of the following 
principles: 

1. The Project shall, as would be agreed between the Parties, be designed 
to produce the maximum total net benefit. All benefits accruing to both 
the Parties with the development of the Project in the forms of power, 
irrigation, flood control etc., shall be assessed. 
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2. The Project shall be implemented or caused to be implemented 
an integrated project including power stations of equal capacity on each 
side of the Mahakali River. The two power stations shall be operated in m 
integrated manner and the total energy generated shall be shared equally 
between the Parties. 

3. The cost of the Project shall be borne by the Parties in proportion 
to the benefits accruing to them. Both the Parties shall jointly endeavour 
to mobilize the finance required for the implementation of the Project. 

4. A portion of Nepal's share of energy shall be sold to India. The quan- 
tum of such energy and its price shall be mutually agreed upon between 
the Parties. 

Article 4 

India shall supply 10 m3ls (350 cusecs) of water for the irrigation of 
Dodhara-Chandani area of Nepalese Territory. The technical and other 
details will be mutually worked out. 

Article 5 

1. Water requirements of Nepal shall be given prime consideration 
in the utilization of the waters of the Mahakali River. 

2. Both the Parties shall be entitled to draw their share of waters of 
the Mahakali River from the Tanakpur Barrage andlor other mutually 
agreed points as provided for in this Treaty and any subsequent agreement 
between the Parties. 

Article 6 

Any project, other than those mentioned herein, to be developed in the 
Mahakali River, where it is a boundary river, shall be designed and imple- 
mented by an agreement between the Parties on the principles estab- 
lished by this Treaty. 

Article 7 

In order to maintain the flow and level of the waters of the ~ahaka l i  
River, each Party undertakes not to use or obstruct or divert the waters 



of the Mahakali River adversely affecting its natural flow and level ex- 
cept by an agreement between the Parties. Provided, however, this shall 
not preclude the use of the waters of the Mahakali River by the 1 0 4  
communities living along both sides of the Mahakali River, not exceeding 
five ( 5 )  per cent of the average annual flow at Pancheshwar. 

Article 8 

This Treaty shall not preclude planning, survey, development and operation 
of any work on the tributaries of the Mahakali River, to be carried out 
independently by each Party in its own territory without adversely affecting 
the provision of Article 7 of this Treaty. 

Article 9 

1. There shall be a Mahakali River Commission (hereinafier referred 
to as the 'Commission'). The  Commission shall be guided by the 
principles of equality, mutual benefit and no harm to either Party. 

2. The  Commission shall be composed of equal number of 
representatives from both the Parties. 

3. The functions of the Commission shall, inter alia, include the 
following: 

(a) To seek information on and, if necessary, inspect all structures 
included in the Treaty and make recommendations to both the Parties 
to take steps which shall be necessary to implement the provisions of this 
Treaty, 

(b) To make recommendations to both the Parties for the conservation 
and utilization of the Mahakali River as envisaged and provided for in 
this Treaty, 

(C) To provide expert evaluation of projects and recommendations 
thereto, 

(d) To co-ordinate and monitor plans of actions arising out of the 
implementation of this Treaty, and 

(e) To examine any differences arising between the Parties concerning 
the interpretation and application of this Treaty. 

4. The expenses of the Commission shall be borne equally by both the 
Parties. 
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5. As soon as the Commission has been constituted pursuant to 

Paragraphs 1 and 2 of this Article, it shall draft its rules of procedure which 
shall be submitted to both the Parties for their concurrence. 

6. Both the Parties shall reserve their rights to deal directly with each 
other on matters which may be in the competence of the Commission. 

Article 10 

Both the Parties may form project specific joint entitylies for the devel- 
opment, execution and operation of new projects including Pancheshwar 
Multipurpose Project in the Mahakali h v e r  for their mutual benefit. 

Article 1 1  

1. If the Commission fails under Article 9 of this Treaty to recommend 
its opinion afier examining the differences of the Parties within three (3) 
months of such reference to the Commission or either Party disagrees 
with the recommendation of the Commission then a dispute shall be 
deemed to have been arisen which shall then be submitted to arbitration 
for decision. In so doing either Party shall give three (3) months prior 
notice to the other Party. 

2. Arbitration shall be conducted by a tribunal composed of three 
arbitrators. One arbitrator shall be nominated by Nepal, one by India, 
with neither country to nominate its own national, and the third arbitrator 
shall be appointed jointly, who, as a member of the tribunal, shall preside 
over such tribunal. In the even that the Parties are unable to agree upon 
the third arbitrator within ninety (90) days after receipt of a proposal. 
either Party may request the Secretary-General of the Permanent Court 
of Arbitration at the Hague to appoint such arbitrator who shall not be 
a national of either country. 

3. The procedures of the arbitration shall be determined by the 
arbitration tribunal and the decision of a majority of the arbitrators shall 
be the decision of the tribunal. the proceedings of the tribunal shall be 
conducted in English and the decision of such a tribunal shall be in writing. 
Both the Parties shall accept the decision as final, definitive and binding. 

4. Provision for the venue of arbitration, the administrative support 
of the arbitration tribunal and the remuneration and expenses of its 
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vbitrators shall be as agreed in an exchange of notes between the Parties. 
Both the Parties may also agree by such exchange of notes on alternative 
procedures for settling differences arising under this Treaty. 

Article 12 

1. Following the conclusion of this Treaty, the earlier understandings 
reached between the Parties concerning the utilization of the waters of 
the Mahakali River from the Sarada Barrage and the Tanakpur Barrage, 
which have been incorporated herein, shall be deemed to have been 
replaced by this Treaty. 

2. This Treaty shall be subject to ratification and shall enter into force 
on the date of exchange of instruments of ratification. It shall remain 
valid for a period of seventy-five (75) years from the date of its entry into 
force. 

3. This Treaty shall be reviewed by both the Parties at ten (10) years 
interval or earlier as required by either Party and make amendments thereto, 
if necessary. 

4. Agreements, as required, shall be entered into by the Parties to give 
effect to the provisions of this Treaty. 

IN WITNESS WHEREOF the undersigned being duly authorized thereto 
by their respective governments have hereto signed this Treaty and affixed 
thereto their seals in two originals each in Hindi, Nepali and English 
languages, all the texts being equally authentic. In case of doubt, the English 
text shall prevail. 

Done at New Delhi, India, on the twelfth day of February of the year 
one thousand nine hundred ninety six. 

SHER BAHADUR DEUBA 
Prime Minister 

His Majesty: Government o f  
Nepal 

l?V NARASIMHA RAO 
Prime Minister of 

India 
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Letter Exchanged with the Treaty 

The Prime Minister 

February 12,1996 

Excellency, 

I have the honour to refer to the Treaty concluded between us concern- 
ing the Integrated Development of the Mahakali River including Sarada 
Barrage, the Tanakpur Barrage and Pancheswar Project (Treaty). At this 
juncture, may I also recall for Your Excellency the decisions taken in the 
Joint Commission dated 4-5 December, 199 1 and the Joint CommuniquC 
issued during your visit to Nepal on 2 1 st October, 1992. 

In order to give effect to the desires expressed by our respective 
Governments, I have the honour to make the following proposals on the 
basis of the provisions of the said understandings and the said Treaty. 

1. The all-weather link road connecting the Tanakpur Barrage to the 
East-West Highway at Mahendranagar in Nepal shall be completed by 
India within one (1) year from the date of the entry into force of the 
Treaty. 

2. The supply of 20 millions kilowatt-hour of energy annually, free 
of cost, to Nepal from the Tanakpur Power Station as indicated in the said 
Joint Communiqu6 from the date of commissioning of the Tanakpur Power 
Station in July 7, 1992 till the start of the supply of 70 millions kilowatt- 
hour (unit) of energy annually, free of cost, to Nepal as provided for in the 
Treaty, shall be reconciled with the energy procured or to be procured by 
Nepal from India under the existing power exchange arrangement. 

3. Regarding Pancheshwar Multipurpose Project (Project), the following 
principles shall be adopted and arrangements made for finalization of the 
Detailed Project Report (DPR) completion of negotiation and 
implementation of the Project: 

(a) The DPR shall be finalized by both the countries within six (6)  
months from the date of the entry into force of theTreaty. For this purpose, 
necessary data and reports shall be exchanged expeditiously. While assessing 
the benefits from the Project during the preparation of the DPR, net 
power benefit shall be assessed on the basis of, inter alia, saving in costs to 



Appendices 1 225 

he beneficiaries as compared with the relevant alternatives available. 
Irrigation benefit shall be assessed on the basis of incremental and additiond 
benefits due to augmentation of river flow and flood control benefit 
shall be assessed on the basis of the value of works saved and damages 
avoided. 

(b) It is understood that Paragraph 3 ofArticle 3 of the Treaty precludes 
the claim, in any form, by either Party on the unutilized portion of the 
shares of the waters of the Mahakali River of that Party without affecting 
the provision of the withdrawal of the respective shares of the water of 
the Mahakali River by each Party under this Treaty. 

(C) Agreement for the financing and implementation of the Project, 
including the proposal for the establishment of the Pancheshwar 
Development Authority shall be negotiated and finalized by both the 
countries within one (1) year from the finalization of the DPR. 

(d) In order to expedite the implementation of the Project, field 
investigation and detailed design including tender document preparation 
shall start immediately after the finalization of the DPR and run parallel 
to the negotiation on agreement for implementation of the Project. For 
this purpose, a separate financing arrangement for such activities shall 
be agreed upon by both the countries. 

(e) The Project shall be aimed to be completed within eight (8) years 
from the date of the agreement for its implementation, subject to the 
provision of the DPR. 

I shall be grateful if Your Excellency will kindly confirm that the above 
correctly sets out the understanding reached between our two Governments. 
This letter and Your Excellency's reply confirming the understanding 
will constitute an agreement between our two Governments which also 
shall come into force on the date of exchange of instruments of ratification 
between the Parties as set forth in Paragraph 2 ofh t ic le  12 of the Treaty. 

Please accept, Your Excellency, the assurances of my highest consid- 
erations. 

H.E. MR P.V. NARASIMHA RAO 
Prime Minister of India 

New Delhi 
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Appendix XIII 
Agreement of Friendship and Commerce between Nepal 
and the united States 

Exchange of notes at Kathmandu April 25, 1947 
Entered into force April 25, 1947 

The Chief of the United States Special Diplomatic Mission to the 
Prime Minister and Supreme Commander-in-Chief of Nepal 

UNITED STATES SPECIAL DIPLOMATIC 
MISSION TO THE KINGDOM OF NEPAL 

KATHMANDU, April 25, 1947 

I have the honour to make the following statement of my Government's 
understanding of the agreement reached through recent conversations 
held at Kathmandu by representatives of the Government of the United 
States of America and the Government of the Kingdom of Nepal with 
reference to diplomatic and consular representation, juridical protection, 
commerce and navigation. These two Governments, desiring to strengthen 
the friendly relations happily existing between the two countries, to further 
mutually advantageous commercial relations between their peoples, and 
to maintain the most-favoured-nation principle in its unconditional and 
unlimited form as the basis of their commercial relations, agree to the 
following provisions: 

1. The United States of America and the Kingdom of Nepd will 
establish diplomatic and consular relations at a date which shall be fixed 
by mutual agreement between the two Governments. 

2. The diplomatic representatives of each Party accredited to the 

Government of the other Party shall enjoy in the territories of such other 
Party the rights, privileges, exemptions and immunities accorded under 
generally recognized principles of international law. The consular officers 
of each Party who are assigned to the Government of the other Party, and 
are duly provided with exequaturs, shall be permitted to reside in the 
territories of such other Party at the places where consular offcers are 
permitted by the applicable laws to reside; they shall enjoy the honorary 
privileges and the immunities accorded to officers of their rank by general 
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international usage; and they shall not, in any event, be treated in a manner 
less favourable than similar officers of any third country. 

3. All Furniture, equipment and supplies intended for official use in a 
consular or diplomatic office of the sending state shall be permitted entry 
into the territory of the receiving state free of all customs duties and internal 
revenue or other taxes whether imposed upon or by reason of importation. 

4. The baggage and effects and other articles imported exclusively for 
the personal use of consular and diplomatic officers and employees and 
the members of their respective families and suites, who are nationals of 
the sending state and are not nationals of the receiving state and are not 
engaged in any private occupation for gain in territory of the receiving 
state, shall be exempt from all customs duties and internal revenue or 
other taxes whether imposed upon or by reason of importation. Such 
exemption shall be granted with respect to property accompanying any 
person entitled to claim an exemption under this paragraph on first arrival 
or on any subsequent arrival and with respect to property consigned to 
any such person during the period the consular or diplomatic officer or 
employee, for or through whom the exemption is claimed, is assigned to 
or is employed in the receiving state by the sending state. 

5. It is understood, however, (a) that the exemptions provided by 
paragraph 4 of this Agreement shall be accorded in respect of employees 
in a consular office only when the names of such employees have been 
duly communicated to the appropriate authorities of the receiving state; 
(b) that in the case of the consignments to which paragraph 4 of the 
Agreement refers, either state may, as a condition to the granting of the 
exemption provided, require that a notification of any such consignment 
be given in such manner as it may   re scribe; and (c) that nothing herein 
shall be construed to permit the entry into the territory of either state of 
any article the importation of which is specifically prohibited by law. 

6. Nationals of the Kingdom of Nepal in the United States of America 
and nationals of the United States of America in the Kingdom of Nepal 
shall be received and treated in accordance with the requirements and 
practices of generally recognized international law. In respect of their 
persons, possessions and rights, such nationals shall enjoy the hllest pro- 
tection of the laws and authorities of the country, and shall not be treated 
in any manner less favourable than the nationals of any third country. 

7. In all matters relating to customs duties and charges of any kind 
imposed on or in connection with importation or exportation or 
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otherwise affecting commerce and navigation, to the method ofleving 
such duties and charges, to all rules and formalities in connection with 
importation or exportation, and to transit, warehousing and 
facilities, each Party shall accord unconditional and unrestricted most- 
favoured-nation treatment to articles the growth, produce or manufacture 
of the other Party, from whatever place arriving, or to articles destined 
for exportation to the territories of such other Party, by whatever route. 
Any advantage, favour, privilege or immunity with respect to any duty, 
charge or regulation affecting commerce or navigation now or hereafter 
accorded by the United States ofAmerica or by the Kingdom of Nepal to 

any third country shall be accorded immediately and unconditionally to 

the commerce and navigation of the Lngdom of Nepal and of the United 
States of America, respectively. 

8. There shall be excepted from the provisions of paragraph 7 of this 

Agreement advantages now or hereafier accorded: (a) by virtue of a customs 
union of which either Party may become a member; (b) to adjacent 
countries in order to facilitate frontier tr&~c; (c) to third countries which 
are parties to a multilateral economic agreement of general applicability, 
including a trade area of substantial size, having as its objective the 
liberalization and promotion of international trade or other international 
economic intercourse and open to adoption by all the United Nations; 
and (d) by the United States of America or its territories or possessions 
to one another, to the Republic of Cuba, to the Republic of the Philippines, 
or to the Panama Canal Zone. Clause (d) shall continue to apply in respect 
of any advantages now or hereafter accorded by the United States of 
America or its territories or possessions to one another irrespective of any 
change in the political status of any such territories or possessions. 

9. Nothing in this Agreement shall prevent the adoption or enforce- 
ment by either Party; (a) of measures relating to fissionable materials, to 

the importation or exportation of gold and silver, to the traffic in arms. 
ammunitions and implements ofwar, or to such traffic in other goods and 
materials as is carried on for the purpose of supplying a military estab- 
lishment; (b) of measures necessary in pursuance of obligations for the 
maintenance of international peace and security or necessary for the pro- 
tection of the essential interests of such Party in time of national emer- 
gency; or (c) of statutes in relation to immigration. 

10. Subject to the requirement that, under like circumstances and 
conditions, there shall be no arbitrary discrimination by either Parry 
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~ n s t  the nationals, commerce or navigation of the other Party in favour 
of the nationals, commerce or navigation of any third country, the 
provisions of h s  Agreement shall not extend to prohibitions or restrictions: 
(a) imposed on moral or humanitarian grounds; (b) designed to protect 
human, animal, or plant life or health; (c) relating to prison-made goods; 
or (d) relating to the enforcement of police or revenue laws. 

11. The provisions of this Agreement shall apply to all territory under 
the sovereignty or authority of either of the parties, except the Panama 
Canal Zone. 

12. This Agreement shall continue in force until superseded by a more 
comprehensive commercial agreement, or until thirty days from the date 
of a written notice of termination given by either Party to the other Party, 
whichever is the earlier. Moreover, either Party may terminate paragraphs 
7 and 8 on thirty days' written notice. 

If the above provisions are acceptable to the Government of the 
Kingdom of Nepal this note and the reply signifying assent thereto shall, 
if agreeable to that Government, be regarded as constituting an agreement 
between the two Governments which shall become effective on the date 
of such acceptance. 

Please accept, Your Highness, the renewed assurances of my highest 
consideration. 

To, 
His Highness 
The Maharaja 
PADMA SHUM SHERE JUNG BAHADUR RANA 
Prime Minister and Supreme commander-in-Chief 
Nepal 
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The Prime Minister and Supreme Commander-in-Chief of Nepal to 
the Chief of the United States Special Diplomatic Mission 

I have the honour to acknowledge the receipt of your note dated 25[h 
April 1947, in which there is set forth the understanding of   our Gov- 
ernment of the agreement reached through recent conversations held at 

Kathmandu be&en the representatives of the Government of the United 
States ofAmerica and the representatives of the Government of the Kmg- - 

dom of Nepal, in the following terms: 
The Government of the United States ofAmerica and the Government 

of the Kingdom of Nepal, desiring to strengthen the friendly relations 
happily existing between the two countries, to further mutually 
advantageous commercial relations between their peoples, and to maintain 
the most-favoured-nation principle in its unconditional and unlimited 
form as a basis of their commercial relations, agree to the following 
provisions: 

The Government of the Kingdom of Nepal approves the above 
provisions and is prepared to give effect thereto beginning with the date 
of this reply note. 

Please accept Your Excellency the renewed assurance of high 
consideration with which I remain, 

Your Excellency's sincerely, 

PADMA SHUM SHERE JUNG R.B. 
KATHMANDU 
Dated the 25 th APRIL 1947. 

To, 
His Excellency 
THE HON'BLE MR JOSEPH C. SATTERTHWAITE 
Chief, United States Special 
Diplomatic Mission to the Kngdom of Nepal 
Kathmandu. 
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Appendix XIV 
194 1 Tripartite Agreements Between Nepal, ~ndia ,  an d 
the united IGngdom after Partition to Retain Gurkha 

Services in the ~ r i t i s h  and ~nd ian  Armies 

~emorandum of Agreement 

1. At a meeting held at Kathmandu on l st May 1947 between represen- 
tatives of His Majesty's Government in the United Kingdom; the Gov- 
ernment of India and Government of Nepal, His Highness the Prime 
Minister and Supreme Commander-in-Chief of Nepal stated that he 
would welcome the proposals to maintain the Gurkha connection with 
the armies of the United Kingdom and India on the following basis 'If the 
terms and conditions at the final stage do not prove detrimental to the 
interest or dignity of the Nepalese Government, my Government will be 
happy to maintain connections with both armies, provided men of the 
Gurkha Regiments are willing so to serve (if they will not be looked upon 
as distinctly mercenary)'. 

2. Discussions have taken place in Delhi between representatives of 
His Majesty's Government in the United Kingdom and of the 
Government of the Dominion of India and the points of agreement are 
embodied in the Memorandum dated 7 November 1947 a copy ofwhich 
forms Annexure I of this document. Necessary financial adjustments 
between the two Governments are still under consideration. 

3. Further discussions between the representatives of the three 
Governments have taken place at Kathmandu during which the 
Government of Nepal have put forward certain pertinent observations 
on the memorandum ofAgreement referred to in the ~roceeding ~ara.graph 
which are set out in Annexure 11. In regard to these points, the representatives 
of His Majesty's Government in the United Kingdom and of the 
Government of the Dominion of India have replied as follows: 

(a) Location of the Recruiting Depots. 

The use of the existing depots at Gorakhpur and Chum has been sought 
by His Majesty's Government in the United Kingdom for a temporary 
period only pending establishment of their own depots in Nepal. The 
wishes of the Government of Nepal have been noted and arrangements 
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for the establishment in India of the Recruiting Depots required to meet 
the needs of the Gurkha units of the British Army will be settled between 
the United Kingdom and Indian Governments. 

(b) Desire of the Government of Nepal that the total number of Gurkha 
Units to be employed in the Armies of the United Kingdom and or India 
shall be limited and brought down to the peace-time strength of 20 
Battalions out of which 8 Battalions will be allotted to the British Army. 

The representatives of His Majesty's Government in the United 
Kingdom and of the Government of Dominion of the India have taken 
note of the wishes of the Government of Nepal. 

The representative of His Majesty's Government in the United Kingdom 
has explained that the long term planning of the British Post-War Army 
has proceeded on the assumption that the Government of Nepal would 
be prepared to furnish sufficient men to establish the equivalent of an 
Infantry Division in South-East Asia and he has received an assurance 
from the Government of Nepal that a final decision on the question of 
recruitment of Gurkhas in excess of 8 Battalions at peace-time strength 
shall be lefi open until His Majesty's Government in the United Lngdom 
have had an opportunity of considering the views of the Government of 
Nepal. 

As regards the reduction of the Gurkha Units in the Indian Army the 
Government of Nepal have informed the representative of the 
Government of the Dominion of India that the reduction should not be 
carried out immediately in view of the existing political situation in India. 

(C) hrangements for the import of the foreign currency belonging to 
the Gurkha units of the 8 Battalions service overseas. 

It is noted that the Government of the Dominion of India has agreed 
to afford all normal facilities in regard to the import of foreign currency 
belonging to these men (Annexure 1 ,  item 10). A reply to the specific 
point raised in this connection will be sent to the Government of Nepal 
in due course. 

4. The Government of Nepal being generally satisfied in regard to 
the terms and conditions of employment of Gurkhas troops and taking 
note of the agreement dated 7th November 1947 reached between His 
Majesty's Government in the United Kingdom and of the Government 
of Dominion of India hereby signiQ their agreement to the employment 
of Gurkha troops in the armies of the United IGngdom and of India. 
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5. In addition to the observations referred to above the Government 
of Nepal have put forward certain suggestions connected with the 
employment of Gurkhas in the armies of the United Kingdom and of 
India. These suggestions are contained in Annexure I11 of this document 
and the views of the two Governments thereon will be communicated 
to the Government of Nepal in due course. 

6. Note has been taken of the desire of His Majesty's Government in 
United Kingdom that prompt action be taken to ascertain the wishes of 
the personnel of the 8 Gurkha Battalions concerned as to whether they 
desire to be transferred for service under the United Kingdom Government. 
With this object in view a questionnaire and a Memorandum embodying 
terms and conditions of service have been prepared by the representatives 
of His Majesty's Government in the United Kngdom. These documents 
are acceptable to the Governments of India and Nepal. They will be issued 
to the personnel of the 8 units concerned as soon as possible. In accordance 
with the wishes of the Government of Nepal as well as those of the 
Government of India it is agreed that their representatives will be present 

- 

with the 8 units while the referendum is being taken. 
7. The representatives of the three Governments desire to place on 

record that their deliberations have been conducted in an atmosphere of 
cordiality and goodwill and are confident that the friendly relations which 
have existed in the past will be further cemented as a result of the 
arrangements which have been agreed for the continued employment of 
Gurkha soldiers in the armies of the United Kingdom and of India. 

8. Signed in triplicate at Kathmandu this 9th day of November 1947. 

For the Government of the United Kingdom 

For the Government of the Dominion of India 

For the Government of Nepal. 
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Annexure I 

Memorandum of Government of the Dominion of India and His 
Majesty's Government in the United Kingdom of 7 November 1947 

1. That all volunteers from Regular battalions of each of the Second, 
Sixth, Seventh and Tenth Gurkha Rifles, together with personnel of 
their Regimental Centres, shall be transferred to H.M. British Army, 
subject to the negotiation of terms and conditions with the Government 
of Nepal. 

2. That the personal arms and equipment of those units if required 
by H.M. Government will be issued on payment, and removed overseas 
with the units. 

3. That H.M. Government may for the present continue to use the 
existing recruiting depots at Gurakhpur and Ghum, and that the British 
and Gurkha Military personnel serving in them may wear uniform. 

4. That the plans of H.M. Government for recruiting in Nepal up to 

a possible strength of a Division (say 25,000 men), shall not in any way 
interfere with recruitment to the Gurkha units in the Indian Army. 

5. That Gurkha Officers, recruits, soldiers, ex-soldiers and pensioners 
of Gurkha units serving H.M. Government, and their dependants, shall 
be permitted to travel freely between Nepal and an Indian port on their 
lawful occasions, provided mufii is worn in transit through India; the 
stipulation regarding dress shall nor apply to the four Regiments named 
2nd G R  (the Sirmoor Rifles); bth GR; 7th GR; and loth GR. 

6. That the normal road and rail transport facilities in India shall be 
available, at the public rates prevailing from time to time, to all British 
Officers serving with Gurkhas, Gurkha Officers and their families, Gurkha 
other ranks and their families and the necessary maintenance stores and 
baggage of such personnel in the service of H.M. Government; and that 

such staging facilities as may be required shall be provided at the expense 
of H.M. Government. 

7. That India's postal, money-order and telegraphic services to and 
from Nepal shall be available to H.M. Government, and Gurkhas sewing 
H.M. Government, at the normal rates prescribed from time to time. 

8. That the Government of India shall make available annually to H.M- 
Government, for the use of Gurkha soldiers, the following quantities of 
foodstuffs: 



Atta 2200 tons. 
Ghee 750 tons. 
Dhal 1200 tons. 
Condiment powder 1 50 tons. 

pmvidcdH.M. Government arrange to supply the Government of India 
with 2200 tons of wheat in replacement of the atta supplied to them. 

9. That the Government of India shall make available to H.M. 
Government such Indian currency as may be necessary for purposes 
connected with their employment of Gurkha soldiers, provided that the 
sterling equivalent thereof shall be credited to the Government of India 
Sterling Account One. 

10. That Gurkha Officers, soldiers, ex-soldiers, pensioners and their 
dependants shall have the right to send or take Indian money back to Nepal 
subject only to such Indian currency regulations of general application 
as may be in force from time to time; foreign currencies imported into 
India shall be subject to the general Indian currency regulations obtaining 
from time to time. 

1 1. That the basic rates of pay admissible to Gurkha officers and sol- 
diers serving H.M. Government shall approximate to those laid down in 
the present Indian Pay Code, at which rates personnel serving at the re- 
cruiting depots in Gorakhpur and Ghum shall be paid; and that a spe- 
cial allowance, to compensate for permanent service overseas and high 
cost of living, shall in addition be admissible to Gurkha officers and 
soldiers serving H.M. Government, overseas. 

12. After the 8 Battalions have been asked to opt for service under 
H.M. Government, Government of India will try to make up the deficiency 
caused by those who do not wish to serve with H.M. Government, by 
asking other soldiers who have completed their existing engagement and 
who do not wish to continue to serve in the Indian Army Units. If the 
required number can not thus be made good the deficiency will be made 
up by H.M. Government by direct recruitment. 

For the Government of the Dominion of India 
For His Majesty's Government in the United Kingdom 

Kathmandu 
7th November 1 947 
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Annexure I1 
Nepalese reaction to 'Points of Agreement between Government 
of India and H.M.G.' 

1. Para (4) It appears that the arrangements of having recruiting Depots 
at Gorakhpur and Ghum for the British Gurka Regiments 
has as an after-thought been made of a temporary character. 
Nepal Government feels that it would definitely be more 
convenient to all three parties, if the recruiting is carried 
on for both Indian and British armies at the present depots 
or any other places in India. 

2. Para (5) In view of our long-standing friendship the Government 
of Nepal had agreed to raise the strength of the Gurkha 
Regiments during the period of the last war. But she feels 
that the continuation of this emergency measure will be too 
much of a drain on the man-power of the country. So she 
desires that the total be limited and brought down to the 
peace-time strength of 20 battalions to be divided between 
the Indian and British Armies, as already arranged. 

3. Para (l l )  Nepal Government desires that the foreign currency 
brought by the personnel of the Gurkha Regiments serv- 
ing abroad be credited to the Nepal Government account 
in any bank (to be settled afterwards); the Government of 
Nepal providing Indian Currency therefore at the  reva ail- 
ing market rate. 

Annexure I11 

Nepal Government's position on the tripartite and bilateral agreements 
to retain Gurkha troops in the British and the Indian armies 

1. In all matters of promotion, welfare and other facilities the Gurkha 
troops should be treated on the same footing as the other units in the 
parent army so that the stigma of 'mercenary troops' may for all time be 
wiped out. These troops should be treated as a link between two friendly 
countries. 

2. The Gurkha troops should be given every facility so that it might 
be oficered by their own men and they should be eligible to commissioned 



r& with no restrictions whatsoever to the highest level to which qualified 
officers may be promoted. 

3. The Gurkha troops should not be used against Hindu or any other 
unarmed mobs. 

4. To avoid any clash between the Gurkhas themselves, Gurkha troops 
should not be used if any contingency of their having to serve in opposite 
camps arises. 

5. To enable us supply better quality men, we request that our following 
military needs may be met: 

(i) A well-equipped arms and ammunition factory producing all modern 
small arms and ammunitions. 

(ii) A few Army transport planes. 
(iii) Our requirements of Army Stores and civil supplies could be 

discussed later on. 
6. To establish better liaison between Nepal and the troops, liaison 

officers would be appointed by the Nepalese Government and would form 
part of the unit of the Gurkha troops. 

7. It is very desirable that the morale of the recruits as well as the armed 
forces, should remain unimpaired. Therefore all activities prejudicial to 
the interest and security of one parry should be prevented in the territories 
of the other parties. 

8. The Government of Nepal reserves the right to withdraw all Gurkha 
troops in case Nepal is involved in any war. 

9. All facilities for the training of Nepalese officers in the military 
academies of India and Britain should be provided as and when the Nepal 
Government wants. 

10. As Khukri is the religious and national emblem of the Gurkhas 
forming also a part of the uniform of the Gurkha Army, the carrying of 
Khukri by Gurkhas of all categories must not be banned in territories 
where the Gurkhas reside. 

11. When Gurkha troops go on active service, intimation might be 
given to the Government of Nepal. 

12. The above mentioned points are to be incorporated in a treaty 
and or agreement to be signed between the parties in due course. 
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Appendix XV 
~ndo-  hut an Treaty of Peace and Friendship, 1949 
The Government of India on the one part, and His Highness the Druk 
Gyalpoi Government on the other part, equally animated by the desire 
to regulate in a friendly manner and upon a solid and durable basis the 
state of affairs caused by the termination of the British Government$ 
authority in India, and to promote and foster the relations of friendship 
and neighbourliness so necessary for the well-being of their peoples, have 
resolved to conclude the following treaty, and have, for this purpose named 
their representatives, that is to say Sri Harishawar Dayal representing the 
Government of India, who has full powers to agree to the said treaty on 
behalf of the Government of India, and Deb Zimpon Sonam Tobgy Dorji, 
Yang-Lop Sonam, Chho-Zim Thondup, Rin-Zim Tandin and Ha Drung 
Jigmie Palden Dorji, representing the Government of His Highness the 
Druk Gyalpo, Maharaja of Bhutan, who have full powers to agree to the 
same on behalf of the Government of Bhutan. 

Article 1 

There shall be perpetual peace and friendship between the Government 
of India and the Government of Bhutan. 

Article 2 

The Government of India undertakes to exercise no interference in the 
internal administration of Bhutan. O n  its part the Government of Bhutan 
agrees to be guided by the advice of the Government of India in regard 
to its external relations. 

Article 3 

In place of the compensation granted to the Government of Bhutan under 
Article 4 of the treaty of Sinchula and enhanced by the treaty of the eighth 
day of January 19 10 and the temporary subsidy of Rupees one lakh per 
annum granted in 1942, the Government of India agrees to make an amud 
payment of Rupees five lakhs to the Government of Bhutan. And it is 
further hereby agreed that the said annual payment shall be made on the 
tenth day of January every year, the first payment being made on the 



tenth day of January 1950. This payment shall continue so long as this 
treaty remains in force and its terms are duly observed. 

Article 4 

Further to mark the friendship existing and continuing between the said 
Governments, the Government of India shall, within one year from the 
date of signature of this treaty, return to the Government of Bhutan about 
thirty-two square miles of territory in the area known as Dewangiri. The 
Government of India shall appoint a competent officer or officers to mark 
out the area so returned to the Government of Bhutan. 

Article 5 

There shall, as heretofore, be free trade and commerce between the 
territories of the Government of India and of the Government of Bhutan; 
and the Government of India agrees to grant the Government of Bhutan 
every facility for the carriage, by land and water, of its produce throughout 
the territory of the Government of India, including the right to use such 
forest roads as may be specified by mutual agreement from time to time. 

Article 6 

The Government of India agrees that the Government of Bhutan shall 
be free to import, with the assistance and approval of the Government 
of India, from or through India into Bhutan, whatever arms, ammunition, 
machinery, warlike material or stores may be required or desired for the 
strength and welfare of Bhutan, and that this arrangement shall hold good 
for all time as long as the Government of India is satisfied that the intentions 
of the Government of Bhutan are friendly and that there is no danger to 
India from such importations. The Government of Bhutan, on the other 
hand, agrees that there shall be no export of such arms, ammunition, 
etc., across the frontier of Bhutan either by the Government of Bhutan 
or by private individuals. 

The Government of India and the Government of Bhutan agree that 
Bhutanese subjects residing in Indian territories shall have equal justice 
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with Indian subjects, and that Indian subjects residing in Bhutan shall 
have equal justice with the subjects of the Government of Bhutan. 

Article 8 

(1) The Government of India shall, on demand being duly made in writing 
by the Government of Bhutan, take proceedings in accordance with th; 

provisions of the Indian Extradition Act, 1903 (of which a copy shall be 
furnished to the Government of Bhutan), for the surrender of all~hutanese 
subjects accused of any of the crimes specified in the first schedule of the 
said Act who may take refuge in Indian territory. 

(2) The Government of Bhutan shall, requisition being duly made by 
the Government of India, or by any officer authorized by the Government 
of India in this behalf, surrender any Indian subjects, or subjects of a foreign 
power, whose extradition may be required in pursuance of any agreement 
- 

or arrangements made by the Government of India with the said power, 
accused of any of the crimes, specified in the first schedule of Act XV of 
1903, who may take refuge in the territory under the jurisdiction of the 
Government of Bhutan, and also any Bhutanese subjects who, after 
committing any of the crimes referred to in Indian territory, shall flee into 
Bhutan, on such evidence of their g u i l ~  being produced as shall satisfy the 
local court of the district in which the offence may have been committed. 

Article 9 

Any differences and disputes arising in the application or interpretation 
of this treaty shall in the first instance be settled by negotiation. If within 
three months of the start of negotiations no settlement is arrived at, then 
the matter shall be referred to the arbitration of three arbitrators, who shall 
be nationals of either India or Bhutan, chosen in the following manner: 

(1) One person nominated by the Government of India; 
(2) One person nominated by the Government of Bhutan; 
(3) A Judge of the Federal Court, or of a High Court in India, to be 

chosen by the Government of Bhutan, who shall be Chairman. 
The judgement of this Tribunal shall be final and executed without 

delay by either party. 
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Article 10 

This treaty shall continue in force in perpetuity unless terminated or 
modified by mutual consent. 

Done in duplicate at Darjeeling this eighth day of August, one 
thousand nine hundred and forty-nine, corresponding with the Bhutanese 
date the fifieenth day of the sixth month of the Earth-Bull year. 

HARJSHWAR DAYAL 
PoliticaI OBcer in Sikkim 

Instrument of ~at if icat ion 

WHEREAS a Treaty relating to the promotion of, and fostering the 
relations of friendship and neighbourliness was signed at Darjeeling on 
the 8th day ofAugust 1949 by representatives of the Government of India 
and of the Government of His Highness the Druk Gyalpo, Maharaja of 
Bhutan, which Treaty is, word for word as follows: 

The Government of India, having considered the treaty aforesaid, hereby 
confirm and ratify the same and undertake faithfully to perform and carry 
out all the stipulations therein contained. 

In witness whereof this instrument of ratification is signed a d  sealed 
by the Governor-General of India. 

Done at New Delhi, the 22nd day of September 1949. 

(Sd.) C. RAJAGOPALACHARI 
Governor- General of India 

Whereas a Treaty relating to the promotion of, and fostering, relations 
of friendship and neighbourliness was signed at Darjeeling on the eighth 
day of August 1949 by Representatives of my Government and of the 
Government of India which Treaty is, word for word, as follows: 
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My Government, having considered the treaty aforesaid, hereby confirm 
and ratify the same and undertake faithfully to perform and carry out all 
the stipulations there contained. 

In witness whereof I have signed this instrument of ratification md 
affixed hereto my seal. 

Done at Tongsa the fifteenth day of September, 1949. 

(Sd.) J .  WANGCHUK 
Druk Gyalpo 

Seal 
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~ ~ ~ e n d i x  XVI 
~ndo-Sikkim Treaty of Peace and Friendship, 1950 

The President of India and His Highness the Maharaja of Sikkim being - 
desirous of further strengthening the good relations already existing between 
India and Sikkim, have resolved to enter into a new Treaty with each other, 
and the President of India has, for the purpose, appointed as his 
plenipotentiary Shri Harishwar Dayal, Political Officer in Sikkim, and 
His Highness the Maharaja having examined Shri Harishwar Dayali 
credentials and found them good and in due form, the two have agreed as 
follows: - 

Article I 

All previous treaties between the British Government and Sikkim which 
are at present in force as between India and Sikkim are hereby formally 
cancelled. 

Article I1 

Sikkim shall continue to be a Protectorate of India and, subject to the 
provisions of this Treaty, shall enjoy autonomy in regard to its internal 
affairs. 

Article I11 

(1) The Government of India will be responsible for the defence and 
territorial integrity of Sikkim. It shall have the right to take such measures 
as it considers necessary for the defence of Sikkim or the security of 
India, whether preparatory or otherwise, and whether within or outside 
Sikkim. In particular, the Government of India shall have the right to 
station troops anywhere within S i h m .  

(2) The measures referred to in ~ a r a ~ r a p h  (1) will as far as ~ossible be 
taken by the Government of India in consultation with the Government 
of Sikkim. 

(3) The Government of Sikkim shall not import any arms, ammunition, 
military stores or other warlike materials of any description for any 
purpose whatsoever without the previous consent of the Government of 
India. 
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Article IV 
(1) The external relations of Sikkim, whether political, economic or 

financial, shall be conducted and regulated solely by the Government of 
India; and the Government of Sikkim shall have no dealings with any 
foreign power. 

(2) Subjects of Sikkim travelling to foreign countries shall be treated 
as Indian protected persons for the purpose of passports, and shall receive 
from Indian representatives abroad the same protection and facilities as 
Indian nationals. 

Article V 
The Government of Sikkim agrees not to levy any import duty, transit 
duty or other impost on goods brought into, or in transit through, Sikkim; 
and the Government of India agrees not to levy any import or other duty 
on goods of Sikkimese origin brought into India from Sikkim. 

Article VI 
(1) The Government of India shall have exclusive right of constructing, 

maintaining and regulating the use of railways, aerodromes and landing 
grounds and air navigation facilities, posts, telegraphs, telephones and 
wireless installations in Sikkim; and the Government of Siklum shall 
render the Government of India every assistance in their construction, 
maintenance and protection. 

(2) The Government of Sikkim may, however, construct, maintain, 
and regulate the use of railways and aerodroms and landing grounds and 
air navigation facilities to such extent as may be agreed to by the Government 
of India. 

(3) The Government of India shall have the right to construct and 
maintain in Siklclm roads for strategic purposes and for the purpose of 
improving communications with India and other adjoining countries; and 
the Government of Sikkim shall render the Government of India every 
assistance in the construction, maintenance and protection of such roads. 

Article V I I  
(1) Subjects of Sikkim shall have the right of entry into, and free 

movement within, India, and Indian nationals shall have the right of 
entry into, and free movement within, Sikkim. 

(2) Subject to such regulations as the Government of Sikkim may 
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prescribe in consultation with the Government of India, Indian nationals 
shall have: 

(a) the right to carry on trade and commerce in Sikkim; and 
(b) when established in any trade in Sikkim, the right to acquire, 

hold and dispose of any property, movable or immovable, for the 
of their trade or residence in Sikkim. 

(3) Subjects of Sikkim shall have the same right: 
(a) to carry on trade and commerce in India, and to employment 

therein; and 
(b) of acquiring, holding and disposing of property, movable and 

immovable, as Indian nationals. 

Article V111 
(1) Indian nationals within Sikkim shall be subject to the laws of Sikkim 

and subjects of Sikkim within India shall be subject to the laws of India. 
(2) Whenever any criminal proceedings are initiated in Sikkim against 

any Indian national or any person in the service of the Government of 
India or any foreigner, the Government of Sikkim shall furnish the 
Representative of the Government of India in S i h m  (hereinafter referred 
to as the Indian Representative) with particulars of the charges against 
such person. 

If in the case of any person in the service of the Government of India 
or any foreigner it is so demanded by the Indian Representative, such 
person shall be handed over to him for trial before such courts as may be 
established for the purpose by the Government of India either in Sikkim 
or outside. 

Article IX 
(1) The Government of Sikkim agrees to seize and deliver up any 

fugitive offender from outside Sikkim who has taken refuge therein on 
demand being made by the Indian Representative. Should any delay 
occur in complying with such demand, the Indian ~ o l i c e  may follow the 
person whose surrender has been demanded into any part of Sikkim, 
and shall, on showing a warrant signed by the Indian Representative, 
receive every assistance and protection in the prosecution of their object 
from the Sikkim officers. 

(2) The Government of India similarly agrees, on demand being made 
by the Government of Sikkim, to take extradition proceedings against, 
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and surrender, any fugitive offender from Sikkim who has taken refuge 
in the territory of India. 

(3) In this article, 'fugitive offender' means a person who is accused 
of having committed an extradition offence as defined in the First Schedule 
to the Indian Extradition Act, 1903, or any other offence which may hereafier 
be agreed upon between the Government of India and the Government 
of Sikkim as being an extradition offence. 

Article X 
The Government of India, having in mind the friendly relations already 
existing between India and Sikkim and now further strengthened by this 
Treaty, and being desirous of assisting in the development and good 
administration of Sikkim, agrees to pay the Government of Siklum a sum 
of rupees three lakhs every year so long as the terms of this Treaty are 
duly observed by the Government of Sikkim. 

The first payment under this Article will be made before the end of 
the year 1950, and subsequent payments will be made in the month of 
August every year. 

Article XI 
The Government of India shall have the right to appoint a Representative 
to reside in Sikkim; and the Government of Sikkim shall provide him 
and his staff with all reasonable facilities in regard to their carrying out 
their duties in Sikkim. 

Article XI1 
If any dispute arises in the interpretation of the provisions of this Treaty 
which cannot be resolved by mutual consultation, the dispute shall be 
referred to the Chief Justice of India whose decision thereon shall be find. 

Article XI11 
This treaty shall come into force without ratification from the date of 
signature by both the parties. 

Done in duplicate at Gangtok on this 5th day of December, 1950. 

(Sd.) HARISHWAR DAYAL (Sd.) TASHI NAMGYAL 
Political 0ff;cer in Sikkim His Highness the Maharaja of Sikkim 
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Appendix XVII 
 rea at^' of Peace and Friendship between the 

Government of the United ~ i n ~ d o m  and the 

Government of ~ e ~ a l .  Signed at ~athrnandu,  on 

30 ~ c t o b e r  1950 

The Government of the United Kingdom of Great Britain and Northern 
Ireland and the Government of Nepal; 

Recognizing that peace, friendship and goodwill have now happily 
existed between them since 18 1'5; 

Considering that in consequence of the establishment of the two 
independent States of India and Pakistan certain of the provisions of the 
Treaty signed at Kathmandu on 2 1st December, 1923: and of prior treaties 
are no longer applicable between the Governments of the United Kingdom 
and Nepal; 

Desiring still further to strengthen and confirm their good relations 
which have so long subsisted; and 

Having resolved therefore to conclude a new Treaty for this purpose, 
Have agreed as follows: 

Article I 

There shall be perpetual peace and friendship between the Government 
of the United IGngdom and the Government of Nepal. 

Article I1 

The two Contracting Parties agree mutually to acknowledge and respect 
each other's independence both external and internal. 

Article I11 

In order to secure and improve the relations of peace and amity hereby 
confirmed between the Government of the United Kingdom and the 

' Came into force on 3 May 195 1, by the exchange of the instruments of ratification 
at Kathmandu, in accordance with Article IX. 

League of Nations, Twaty Scrips, vol. xxxvl, p. 357. 
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Government of Nepal, each of the two countries shall continue to be 
represented in the other by a diplomatic representative duly accredited, 
with such staff as is necessary for the due performance of his Functions. 

Article IV 

The  WO Contracting Parties shall maintain and develop mutually 
advantageous commercial relations appropriate to their long and cordial 
friendship and in accordance with the generally recognized principles of 
international law and practice. 

Article V 

(a) The nationals of each Contracting Party shall be entitled to enter, 
travel and reside in, and to leave any territory of the other to which this 
Article applies so long as they satisfy and observe the conditions and 
regulations applicable in that territory to the entry, travel, residence and 
departure of all foreigners. The nationals of each Contracting Party shall 
furthermore be received and treated in any territory of the other to which 
this Article applies in accordance with the generally recognized 
requirements of international law and practice and shall enjoy the Fullest 
protection of the laws and authorities of that territory in respect of their 
persons, possessions and rights; and in respect of all matters relating to 
commerce, to industry, to the carrying on of any description of business, 
to the exercise of professions and occupations, to the acquisition, 
ownership and disposal of property and to the levying of taxes and 
requirements relating to the levying of taxes, shall not be treated in any 
manner less favourable than the nationals of any other foreign country. 

(b) For the purposes of this Article, in so far as it refers to treatment 
accorded by the Government of the United fingdom to nationals of 
any other foreign country, the term 'foreign country' means any country 
not included in the territories enumerated in the following list: 

The United Kingdom of Great Britain and Northern Ireland, 
Canada, 
The Commonwealth of Australia, 
New Zealand, 
The Union of South Africa, 
India, 
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Pakistan, 
Ceylon, 
Territories for the international relations of which the Governments 

of the United Kingdom, the Commonwealth ofAustralia, New Zealand 
and the Union of South Africa are responsible at the date of signature of 
the present Treaty, and The Irish Republic. 

(C) The provisions of this Article shall not apply to the advantages 
now or hereafter accorded by the Government of Nepal to adjacent 
countries in order to facilitate frontier traffic. 

Article V1 

(a) The provisions of Article V shall apply: 
(i) in relation to the Government of the United Kingdom, to the United 

Kingdom of Great Britain and Northern Ireland and to any territory to 
which the provisions of Article V have been extended in accordance 
with paragraph (b) of this Article; 

(ii) in relation to the Government of Nepal, to Nepal. 
(b) The Government of the United Kingdom may, at the time of 

signature or ratification of the present Treaty or at any time thereafter, 
declare by notification given to the Government of Nepal that Article V 
thereof shall extend to any of the territories for whose international relations 
the Government of the United Ktngdom are responsible, and Article V 
shall, from the date of receipt of the notification, extend to the territories 
named therein. 

(C) The Government of the United Kngdom may, at any time after 
the making of a declaration under paragraph (b) of this Article extending 
Article V to any territory for whose international relations they are responsible, 
declare by notification given to the Government of Nepal that Article V 
shall cease to extend to any territory named in the notification, and Article 
V shall, from the date of receipt of the notification, cease to extend to 
such territory. 

Article VII 

In the present Treaty the term 'nationals' (a) in relation to the Government 
of the United Kingdom, means: 

(i) all citizens of the United Kingdom and Colonies who derive their 
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citizenship from connexion with any territory to which Article V applies; 
(ii) all British protected persons who derive their status as such from 

connexion with any territory to which Article V applies; 
(iii) all citizens of Southern Rhodesia if Article V shall have been 

extended to Southern Rhodesia; 
and (b) in relation to the Government of Nepal, means all nationals 

of Nepal. 

Article V111 

All treaties, engagements and agreements between the Government of 
the United Kingdom and the Government of Nepal concluded prior to 
2 l st December, 1923, and the Treaty signed at Kathmandu on that date, 
shall cease to have effect from the date on which the present Treaty comes 
into force in so far as their application between the United Kingdom 
and Nepal is concerned. 

Article IX 

The present Treaty shall be ratified and shall come into force on the date 
on which the instruments of ratification are exchanged. Instruments of 
ratification shall be exchanged at Kathmandu as soon as possible. 

Article X 

The present Treaty shall remain in force indefinitely, but subject to 
termination by one year's notice in writing given by either Contracting 
Party to the other. 

IN WTNESS WHEREOF the undersigned, duly authorized for the purpose 
by their respective Governments, have signed the present Treaty in English 
and Nepali both texts being equally authoritative except, in the case of 
doubt, when the English text shall prevail. 

DONE in duplicate at Kathmandu this 30th day of October, 1950 AD 

corresponding to 14th day of Kartik, 2007 S.E. 

[L. S.] GEORGE FALCONER (Lt. Col.) 
His Britannic Majesty? Am bassador 

at the Court of Nepal 
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Treaty of Peace and Friendship between ~ e p a l  and 

China, 28 April 1960 
THE Chairman of the People's Republic of China and His Majesty the 
King of Nepal, desiring to maintain and further develop peace and 
friendship between the People's Republic of China and the King of Nepal, 

Convinced that the strengthening of good-neighbourly relations and 
friendly co-operation between the People's Republic of China and the 
Kingdom of Nepal is in accordance with the fundamental interests of 
the peoples of the two countries and conducive to the consolidation of 
peace in Asia and the world, 

Have decided for this purpose to conclude the present Treaty in 
accordance with the Five Principles of peaceful CO-existence jointly f i r m e d  
by the two countries, and have appointed as their respective Plenipotentiaries: 

The Chairman of the People's Republic of China: Premier Chou En- 
lai of the State Council, 

His Majesty the King of Nepal: Prime Minister Bishweshwar Prasad 
Koirala. 

The above-mentioned Plenipotentiaries, having examined each other's 
credentials and found them in good and due form, have agreed upon the 
following: 

Article I 

The Contracting Parties recognize and respect the independence, 
sovereignty and territorial integrity of each other. 

Article I1 

The Contracting Parties will maintain and develop peaceful and friendly 
relations between the People's Republic of China and the Kingdom of 
Nepal. They undertake to settle all disputes between them by means of 
peaceful negotiation. 
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Article I11 

The Contracting Parties agree to develop and further strengthen the 

economic and cultural ties between the two countries in a spirit of 
friendship and co-operation, in accordance with the principles of equality 
and mutual benefit and of non-interference in each other's internal affairs. 

Article IV 

Any difference or dispute arising out of the interpretation or application 
of the present Treaty shall be settled by negotiation through normal 
diplomatic channels. 

Article V 

This present Treaty is subject to ratification and the instruments of 
ratification will be exchanged in Peking as soon as possible. 

The present Treaty will come into force immediately on the exchange 
of the instruments of ratification1 and will remain in force for a period 
of ten years. 

Unless either of the Contracting Parties gives to the other notice in 
writing to terminate the Treaty at least one year before the expiration of 
this period, it will remain in force without any specific time limit, subject 
to the right of either of the Contracting Parties to terminate it by giving 
to the other in writing a year's notice of its intention to do so. - - 

Done in duplicate in Kathmandu on the twenty-eighth day of April 
1960, in the Chinese, Nepali and English languages, all texts being equally 
authentic. 

Plenipotentiary of the 
Peopkj Republic of China 

Plenipotentiary o f  the 
Kingdom of Nepal 

(Sd.) CHOU E N - h  (Sd.) B.P. KOIRALA 

' The instruments of ratification were exchanged in Peking on 13 Nov. 1961. 
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Appendix XIX 
  raft 
Agreement between the Government of India and His 

Majesty's Government of Nepal on ~ u t u a l  Cooperation* 

The Government of India and His Majesty's Government of Nepal 
(hereinafter also referred to as the 'Contracting Parties'), 

Recalling the unique, aged-old and traditional friendship between 
the peoples of India and Nepal based on the bonds of history, geography, 
and of shared social and cultural values, 

Reaffirming their adherence to the Treaty of Peace and Friendship 
between the Governments of India and Nepal of 1950, which has ever 
since been and remains the cornerstone of Indo-Nepal relations, 

Keen to sustain and further strengthen the bonds of friendship, good 
neighbourliness and mutually beneficial cooperation between the two 
countries and peoples, 

Determined to strengthen economic cooperation between them, 
Desiring to develop their economies in their own and common interest, 
Convinced of the benefits of mutual sharing of scientific and technical 

knowledge and experience to promote trade between them, 
Have agreed as follows: 

Part I 
Treatment of Each others '  ~ a t i o n a l s  in 

Their Respective Territories 

Article I 

Subject to such exceptions as may be mutually agreed upon, the Contracting 
Parties undertake not to enact and to repeal any laws, rules, regulations, 
and Government orders which restrict the rights and privileges of the 
nationals of one Contracting Party in the territory of the other in matters 
of residence, ownership of property, employment, participation in trade 
and commerce, movement, participation in industrial and economic 
development of such territory and the grant of concessions and contracts 

*'Secret' Agreement proposed by India during 1989190 Crisis. 
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relating to such development and other privileges of similar nature as 
enjoined by the Treaty of Peace and Friendship between the Government 
of India and the Government of Nepal of 1950 and the letters exchanged 
along with the Treaty. 

Article I1 

Each Contracting Party shall have the freedom to bring to the notice of 
the other any laws, rules, regulations, and Government orders of the other 
Contracting Party which may restrict such rights and privileges of its 
nationals in the territory of the other. 

Part I1 
~ e f e n c e  Cooperation 

Article I 

In the interest of strengthening their defence capabilities, the Contracting 
parties have agreed to cooperate with each other in the military field. To 
this end, His Majesty's Government of Nepal shall consult and enter into 
suitable protocols with the Government of India concerning the acquisition 
by Nepal of arms, ammunition and other materials and equipment 
necessary for the security of Nepal. 

Article I1 

Such cooperation between the Contracting Parties in the military field 
shall include assistance by the Government of India by providing arms, 
ammunition, other materials and equipment and in coordinating training 
to raise additional formations and units for the Royal Nepalese Army on 
the basis of the details to be mutually determined by the representatives 
of the Contracting Parties. 

Article I11 

The cooperation between the Contracting Parties in the military field 
shall also include cooperation in the training of Nepalese Armed Forces' 
personnel. 
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Article IV 

The Contracting Parties undertake not to enter into any military alliance 
with any other state against each other. His Majesty's Government of Nepal, 
in this respect, agrees not to enter into any arrangements concerning the 
matters mentioned in Articles I to I11 above with any other state or 
organization without prior consultation and agreement with the 
Government of India 

Article V 

The arrangements envisaged in Article I to IV above shall have no bearing 
on the independent foreign policy of either Contracting Party. 

Part I I I 
Trade 

(Agreed Articles on Trade to be included in this Part) 

Part IV 
Transit 

(Agreed Articles on Transit to be included in this Part) 

Part V 
Cooperation to Control unauthorized Trade 

(Agreed Articles on Cooperation to control Unauthorized Trade to be 
included in this Part) 

Part V1 
Economic, Industrial, and Water Resources Cooperation 

Article I 

In the traditional spirit of friendly cooperation between India and Nepal 
and for the benefit and welfare of the people of Nepal, the Government 
of India undertakes to provide, at the request of His Majesty's Government 
of Nepal, such developmental assistance as may be mutually determined 
by the Contracting Parties from time to time. 
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Article I1 

Should His Majesty's Government of Nepal decide to seek foreign assistance 
for the development of the natural resources of Nepal or for any industrid 
project in Nepal, they shall give first preference to the Government or the 
nationals of India, as the case may be, provided that the terms offered by 
the Government of India or Indian nationals, as the case may be, are not 
less favourable to Nepal than the terms offered by any other state or its 
nationals or by any international organization or agency. 

Article 111 

The two Contracting Parties being equally desirous of attaining complete 
and satisfactory utilization of the waters of the commonly shared rivers, 
undertake to, (i) plan new uses or projects subject to the protection of the 
existing uses on the rivers, and (ii) cooperate with each other to formulate 
and modify the planned new uses or projects talung into consideration 
the water requirements of the Parties. 

Article IV 

The Contracting Parties agree to jointly plan, construct, and manage 
projects of mutual benefit. In this regard, the involvement of a third party, 
where felt to be necessary and in the common interest, shall be subject to 
mutual consent. 

Part V11 
Final Clauses 

Article I 

TO facilitate the effective and harmonious implementation of this 
Agreement, the Contracting Parties shall consult each other regularly, 
and review the implementation of this Agreement, within the forum of 
India-Nepal Joint Commission. They shall meet for this purpose at least 
once every twelve months. 

Article I1 

For the purpose of this Agreement, the various Parrs specified therein 
are interrelated and shall be considered as a whole. 
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Article I11 

parr 1 of this Agreement shall remain in force for the same duration of 
time for which the Treaty of Peace and Friendship benveen the Government 
of India and the Government of Nepal of 1950 shall be in force. 

Part 11 of the Agreement shall remain in force for a period of ten years, 
and it may be renewed for further periods of ten years by mutual consent, 
subject to such modifications as may be agreed upon. 

Part I11 of the Agreement shall remain in force for a period of ... years, 
and it may be renewed for further periods of ... years by mutual consent, 
subject to such modifications as may be agreed upon. 

Part IV of the Agreement shall remain in force for a period of ... years, 
and it may be renewed for further periods of ... years by mutual consent, 
subject to such modifications as may be agreed upon. 

Part V of the Agreement shall remain in force for a period of ... years, 
and it may be renewed for further periods of ... years by mutual cdnsent, 
subject to such modifications as may be agreed upon. 

Part V1 of the Agreement shall remain in force for a period of ... years, 
and it may be renewed for further periods of ... years by mutual consent, 
subject to such modifications as may be agreed upon. 

Article IV 

This Agreement shall come into force on ... 1990 and remain valid for 
the same duration of time for which the Treaty of Peace and Friendship 
between the Government of India and the Government of Nepal of 1950 
shall be in force. 

Done at Kathmandu on ... day of ... One Thousand Nine Hundred 
and Ninety in two originals each in Hindi, Nepali, and English languages, 
all of them being equally authentic. In case of doubt the English text 
shall prevail. 

For His Majesty's Government of Nepal For the Government of India 
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Appendix XX 
~roposed  ~ o d e l    raft Treaty of Peace and Friendship 

between ~ e p a l  and ~ n d i a  

Preamble 

The Republic of India and the Kingdom of Nepal (hereinafter referred 
to as 'the High Contracting Parties'); 

Being desirous of expanding and consolidating the existing relations 
of sincere friendship between them; 

Believing that the further development of friendship and cooperation 
fulfils the basic national interests of enduring peace in the region and the 
world; 

Adhering firmly to the basic tenets of non-alignment, peaceful 
coexistence, mutual cooperation, non-interference in the internal affairs 
of each other, and respect for territorial integrity and sovereignty; 

Reaffirming their determination to abide by the purposes and 
principles of the Charter of the United Nations and the Charter of the 
South-Asian Association for Regional Cooperation; 

Having resolved to conclude the present Treaty, for which purpose 
the following Plenipotentiaries have been appointed: 

O n  behalf of the Republic of India 
a . .  

O n  behalf of the Kingdom of Nepal 
... 

Who, having presented their credentials, which are found to be in proper 
form and due order 

Have agreed as follows: 

Article 1 

( l )  The High Contracting Parties solemnly declare that there shall be 
enduring peace and friendship between their two countries and their 
peoples, each shall respect the complete independence, sovereignty, and 
territorial integrity of the other and refrain from interfering in the internal 
affairs of the other. 

(2)  The High Contracting Parties shall hrther develop and strengthen 
the relations of friendship, good-neighbourliness, and cooperation existing 
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between them on the basis of the above mentioned principles as well as 
the principles of equality and mutual benefit. 

Article 2 

The High Contracting Parties shall continue to strengthen and widen 
their mutually advantageous cooperation in the economic, scientific, and 
technical fields. The  high Contracting Parties shall develop mutual 
cooperation in the fields of trade, transport, communication, environment, 
and various development projects concerning, inter alia, irrigation, river 
basin development, flood control, and the development of hydroelectric 
power between them on the basis of the principles of equality and mutual 
benefit. 

Article 3 

The High Contracting Parties shall promote mutual relations in the fields 
of art, literature, education, culture, sports, and health. 

Article 4 

(1) The Kingdom of Nepal shall have freedom of transit through the 
territory of the Republic of India by all means of transport and the right 
of free access to and from the sea under international law. 

(2) The Kingdom of Nepal shall, in exercise of the freedom of transit 
and the right of free access, be free to import from or through the territory 
of the Republic of India arms, ammunition, or warlike material and 
equipment necessary for the security of the Kingdom of Nepal. 

(3) Details of the terms and modalities for exercising freedom of transit 
and the right of free access to and from the sea by Nepal shall be agreed 
between the two High Contracting parties through a separate bilateral 
transit treaty. 

(4) The Republic of India, in exercise of its sovereignty over its territory, 
shall have the right to take all indispensable measures, compatible with 
the provisions of bilateral treaties existing between the two High 
Contracting Parties and the principles of international law, to ensure 
that the freedom of transit accorded by it on its territory to the Kngdom 
of Nepal does not in any way infringe its legitimate interests. 
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Article 5 

The High Contracting Parties shall maintain regular contacts with each 
other on major international and regional problems affecting the interests 
of both states, through meetings and exchanges of views at all levels. 

Article 6 

(1) In accordance with the traditional friendship subsisting between them, 
the High Contracting Parties undertake not to enter into or participate in 
any military alliance directed against each other. 

(2) The High Contracting Parties shall not resort to the use or threat 
of force against each other or allow any hostile activities of any form in 
their territories which are directed against the other Party or which might 
endanger the peace and security of the  other Party. 

Article 7 

The nationals of either High Contracting Party shall have privileges in 
matters of residence, movement from one country to the other, and 
participation in trade, commerce, and industrial ventures in the territory 
of the other as determined by the laws prevailing in their respective 
countries. 

Article 8 

Each of the High Contracting Parties solemnly declares that it shall not 
undertake any commitment, secret or open, towards one or more states 
which may be incompatible with the present Treaty. 

Article 9 

( 1 )  Any differences and disputes arising in the application or 
interpretation of this Treaty shall in the first place be settled amicably in 
a spirit of mutual respect and understanding. If within three months of 
the start of negotiations no settlement is arrived at, then the matter shall, 
at the request of either party, be referred to the arbitration of three 
arbitrators chosen in the following manner: 

(a) One person nominated by His Majesty's Government of Nepal; 
(b) One person nominated by the Government of India; 
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(C) One person, who shall be the Chairperson, chosen in common 
agreement between the two High Contracting Parties. 

If the Parties fail to agree on the designation of the third member within 
a period of three months, the third member shall be appointed by the 
president of the International Court of Justice. In case any of the Parties 
fail to make an appointment within a period of three months the president 
of the International Court of Justice shall fill the remaining vacancy. 

(2) The arbitration tribunal shall decide on the matters placed before 
it by simple majority and its decisions shall be final and binding on the 
Parties. 

Article 10 

This Treaty shall come into force from the date of exchange of instruments 
of ratification between the High Contracting Parties. 

Article l l 

(1) This Treaty shall remain in force for a period of 20 years and be 
automatically renewed for further periods of 20 years unless it is amended 
under clause (2) or terminated under clause (3) of this Article. 

(2) At the end of each 20 years' period this Treaty may, at the request 
of either party, be reviewed jointly by the High Contracting Parties and 
if necessary be amended by mutual agreement. 

(3) This Treaty may be terminated by either High Contracting Party 
by giving one year's prior notice in writing to the other. 

Article 12 

This Treaty shall replace the Treaty of Peace and Friendship of 3 1 July 
1950 together with the letters exchanged thereunder and cancel the Arms 
Assistance Agreement of 30 January 1965, and the arrangements made 
through the Joint CommuniquC of 10 June 1990 between the two countries. 

Done at New Delhi on ... day of ... Two thousand and . .. in two originals 
each in the Nepdi, Hindi, and English languages all of them being equally 
authentic. However, in case of divergence between these texts the English 
text shall prevail. 

For the Kingdom of Nepal For the Republic of India 
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